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FOREWORD 

Long planned ob a definitive treatment of certain measurea 
generally agreed upon as constituting the next steps in railroad 
regulation, this volume was revamped almost over night by the 
necessity of war adjustments in the relation of the federal govern- 
ment to the railroads. Certainly no one could be more reluctant 
than the editor to speak as one with authority about the present or 
future of the railroads of the United States. However, by present- 
ing opinions of widely varying tones and by making available to the 
readers of The Annals documentary material not generally accessible, 
it is hoped that this volume will afford some basis for clearer under- 
standing of the present railroad situation and for public opinion to 
formulate regarding the socially desirable relationship between 
government and railroads after the war. 



SHORT BIOGRAPHY OP CONTRIBUTORS 

Babbon, Mabt L^ Fb.D., mem. of the Amer. Eocm. Aasn. 

BisAu, Hasbt E. Entered railroad eerrice in 18S1 with C. B. ft Q. R. R. at 
Galeeburg, HI. In Titrious departments of C. B. & Q. and Great Northern until / 
March 1898, when made Aset. Gen. Supt. Montana Central B, R, at Great Falla, 
Mont.; Supt. Caaoade Division Great Northern Ry. at Everett, Wash., Oct. 1899 
to Oct. 1902; AsBt. to First and Fourth Vice Pres., C. R. I. and P. &y., Chicago, 
from Oct. 1902 to Feb. 1904, when apptd. Gen. Supt. Southwestern Dist. same 
road; Gen. Supt. Nebraska Dist. C. B. & Q. R. R., Sept. 1904 to May 1909, then 
Awt, to Vice Pres., same road; Vice Pres., same road, Feb. 1910; Proa., C. M. 
and St. P. By., Oct. 1, 1917; mem. of Exc. Com., Amer. Ry. Aasn. siace May 17, 
1911. 

CoNWAT, Thomas, Jb., Ph.D. Prof, of Finance, Wharton School of Finance 
and Commerce, Univ. of Penna.; Assoc. Ed. of The AnnaU of the Amer. Acad, of 
PoL and Soc. Sci. Author: Traffic Problems of Interurban Railroads, Inveet- 
ment and Speculation, The Operation of the New Bank Act and of numerous 
articles appearing in financial and railway periodicals. Lecture on FubUo 
Utility Inveetmeatsin the Wall St. Branch, New York Univ.; Expert to the Com. 
on Ways aikd Means to Obtain Additional Revenue of the N. Y. State Elec. Ry. 
Assn.; Expert to the Com. on Revenue of the Am. Elao. Ry. Asm. 



.vGoot^Ie 



VVi BlOOEAPHT 

Dhckxb, Maxtin S. Engaged in expert work involnng jHiblio nrrice oo^. 
law, procedure and valuation; anved with the I. C. C. from Ha orgn. in 1887 to 
1907, aa Asst. Seo*; and Chief Examiner; from 1907 to 1915 mem. of the Pub. Bar. 
Commn., ZdDiat., Stateof N. Y.,partof thettmessGhnnn.of theCommn. Ba 
Itaa been lar^y oonsulted in raiboad and puUie aerrioe regulation caaca. 

■ EecB, JoBN Jacos. Admitted to bar, 1887; mem. law firm of Winter and 
BMdi at I* Ctoaut, Wia. sine* 1887; mim. Mth to Uth Concnma; nem. of 
HouM Com. on Interstate and Fw. Com., 6Sth Crag. latcoduoed aad aeeund 
the passage of the f (blowing aotanlating to railroads and nikoadcu^iloyM: The 
Id-hour houn of aerrioe act; theactgiringtheLCCpowertoinvertigateallnuI- 
road aocidente resulting in snious loss of life or propcBtr and to make reports 
tbuooD; ths act fft B''^i'-'*^'«l"g freight car equipment aa to hand txakn, running 
boardi, grab iton^ laddeia, sill steps, etc; the eat aerrias aet of the last «Mion. 

Howx, Fbkdebic C, PhJ). Admitted to bar, 18M; praoliaed, dereland, 
to 1909; director. People's InsUtute, New York, 1911-14; Commnr. of Immigra- 
tion, Port of New York dnce 1914; Mem., City Council, Cleveland, 1901-3; 
Pne., Sinking Fund Commn., 1904-6; mem. of Ohio S«iat«, 1906-9; ^taeial U. B. 
CMnimir. to Investigate Mantoipal Ownardtip in Great Britain, IQOS. AvUtor: 
The Cit7, the Hope of Democrat?; The Mtiab C^ty, tiw Beginniiw of Deoioo- 
iwsy; European Citjes at Work; The Hi^ Cost of living; 8ociali««d Germany; 
Wl^ War; etc. 

liAMB, WauAM EnwASD, 1X3. Mem. trf the flm Caasaday, Butier, Lamb, 
and Foster, of Chicago, HL; Atty. ita I. C. C. Oct. 1907 to Jan. 1, 1911; Speoial 
Asst. to the Atty. Qen. in various easss hivolving sot to regulate somnMros during 
same period, and afttt leering Commn.; now Amoc. in U. S. Food Administration. 

bmut, J. A. Snoe 1909 teaffie mgr. for the Superior ConuMKul Qub of 
BuperiH.Wia.. Oty Statistidan for the City Commn. of Superior, Wis., awl Bate 
SqMttandStatktiaiaafwtheDoanl<tfBi!d.ComninrB.ofN.Dak. Dutuslwve 
kept him in touch with ttwappliaatiop of atats and fad, legislation gavttning oai' 
ENTS, utUitiss and pubtk warabouMmen. 

Lovx, i. E. Ai^td. by Pica. Cleveland aa sheriff of Woodward County; 
num. and Qirmn. of the Okla. Corpn. Commn. nnoe the orgn. of the 1st Okla. 
State sort, on Nov. 16, 1907. 

Pauob, Hzmbt A. Ed. The Traffic World, a magaime devoted primarily 
to the subject of frt. traffic, of technical Use to traffic man (rf both trds . and industry, 
and mdeavors to keqi abreast with the broader aspects erf ndlroad regulation. 

PAsmira, JvLnm H., PbD. Formorly statistaoal o^cst wilfa I. C. 0. sad 
v. t. Census Bur.; sinee 1911 statistidan of Bur. of By. E«m. Maintained ai 
Wash., D. C, by ths rrds.; ed. board, Quar. PuUns. «f Aoer. SM. Assn.; IW- 
leir,A.8.A.; contribiitortetheAma. Soon. BeT.,By. AgeandoUMrparinllials 
on ry. and tanqi. topiea. 



.vGoot^Ie 



BlOORAPHT ix 

Patito, Simon N., Ph.D., LL.D. Prof. PoL Eoon. 1888-1917, Univ. d 
Puma.; Pne. Anter. Eoon. Ann., 1906-9; mem. Amer. Acad, of PoL and Boe. 
Sci. Avlhor: Development of V.ngiiah Thought, Nev Baaia of CSriUaation, R6- 
oonabactioQ of Economic Theoiy, etc., also extsnaiTe licrt of attielM on woncoDio 
and social topici. 

Fldub, OLnni Edwabd, LLJt. Adndtted to the Dlinda bar 1803; piao- 
tioe confined ahnoBt exdodrdy to public utiEtf qneataonB; spednl traction 
oouneel to the Ci^ <rf Ctiieaga 1896-1896; ipedal stata'a attoinei' in ?uo loor- 
ratOo proceedings against Eleroted Bulwajrs 191^1916; Q>ecial counsel for City 
of Cauoago in proeeedinp agiUnBt the Gas Company 191&-1917; oomiael f oi the 
Fotir Bailway BTDthmhooda in the matter at federal vahialicm of railways, 1917. 

Post, Gxobob Adaus. Manufactum; Pree., Standard Coupin Co.; 
Chnnn., eno. com. Ry. Supply Mf^. 190i; ohmm. Am. Ry. AppHanoe EAbn. 
hdd in oonnectian with Intemat. Ry. Cong., Wash., 1906; Fres., I^. Buaineee 
Assn., a natl. orgn. of mfg. mercantile and engineering concema Hulling inUi ateam 
rrda.; mem. Rrd. Com. of the Cham, of Com. of the U. S. 

Rich, Edoab J., LL.B. Admitted to bar, 1S91, became assL atty. B. and M. 
R. R., 1805, atty. 1898, geo. eoUoitor 1903-1915. Has made epectalty of mterw 
state'oommercelaw,andinBuohaiatteT8iacouDselfoi'TariouaotbeiryB.; tectum 
on the theoiy and practice of rwboad ratemaking, Graduate School of Busineas 
Administration, Harvard Univ., since 1909; atty. with Ry. Exeoutivea Advisory 
Com. 

Smith, Ai;MZAin>xB Wtxt. Iswyet; admitted to bar 1883, and since prac- 
ticed in Atlanta, Ga.; mem. AbboU and Smith, 1886-92; Alexander W. and 
Victor L. Smith, 1892-0; Smith, Hammond and Smith smoe 1809; Gan. Mgr. 
Cotton States and Intematl. E]^n. Atlanta, 1805; Pres. Ga. Bar Assn., 1912; 
Atlanta Bar Assn., 1910; Chrmn. Sub Com. on Rrd. regulation of tiia Rrd. Com. 
of the Cham, of Com., U. S. A. 

Thuuih, Max, BX. Asst atty. and atty. Western Pacific Rwy. Co., 1907- 
11; atty. for Gal. State R. R. Commu. Mar. 1911-Jaa. 1, 1915, and pica, of tha 
same since Jan. 1, 1916 (mem. commn. Feb. 1912-); Past Fiee. Natl. Assn. of Ry. 
Cunmnis.; Chnnn., Sp. War Com. of Natl. Assn. of Ry. and Utilities Commnrs. 
Joint author: Public Utilities Act, enacted by Cal. legislature 1911; author of 
Public Utilitiee Act enacted by Cal. legislature, 1011; and "Blue Sb?" law, 1013. 

Thobnb, CuFToan, LL.B., Ph.D., LL.D. B^an practice in Washington, 
la., in 1001; acted as special counsel fo^ shippers, cities and states in various cases 
before I. C. C, U. S. Supreme Court and before committees of Cong.; fonnerly 
chrmn. of Board R. R. Commra. la. and prea. Natl. Assn. Ry. Commrs.; mem. 
Amer. Bar Assn., Amer. Ecod. Assn.; now practicing atty. in Chicago. Counsel 
for the National Shippers Conference in Fifteen Per Cent Case, at which time he 
d to the I. C. C. government operation of railroada. 



),3,t7.3 0..GoOt^le 



Z BnMBAPBT 

Vui Mbtbi, T. W., Fb.D. Imtr., Com. Mtd Tnirn^, Unir. of Pnu., 
19ia-18; ■lno^AwtFrof.ofTi»Mp.,B«ibool(rfBqtinMi,CofciinlM»UiilT.; hhol 
of Abmt. K«n. Am., Tnffio Chib of Nor Toifc. /oM iwlk>r.- Hiitor o( 
IhMDMtie and Fonign CknuaerM of tba Unltad Staim, PrindplM of BaOnad 
TmuportttioD; autltor of v&rioua utiolM on tnuuportation and ooonconie hit- 
t4»7, formerly ust ed. of The Annait, Amer. Aoad. Pol. and Soo. 8d. 

WATxnn, Edoas, LL.B. Praotiaiog lav in Atlanta, Ga. Up to Btpt. 1, 
IB17 and for three yean, atty. for tiie I. C. G. Ai loeh, tieaid the Weitem Bate 
Adraooe oaae, the Fifteen Par Cent oaae, the KeTnae-OMa. Fawenget eaeee , and . 
sudmkhis oOmt caoee. AtMor: let and 2d ed. of ffltq^xn and Caorien of Inter- 
atata and Intavstate Freight; artieke for the Standard Eneyolopedia of Piooedura 
on the Commerce Court and the Interstate Commeroe Commisdon, also maguine 
' artioka on legal tj. naatten. 

Whauno, Hubkbli. B. Amo. prof, of TitxiMp^ State Unir. of Iowa; mem. 



Wilcox, Obloa F., Ph.D. Consulting franchise and public utility expert; 
fonnerly ohlef of Um Bur. of Kwudiiaes of the Pub. Ser. Com. for the tst Dist. 
New York City and later Deputy Commr. of Water Sqiply, Gae and Eleotridty 
(New York City); mem. of tbo Ames. Eoon. Asm., AnMr.Pol.&oi. Aasn., etc and 
dirmn. of the Com. on Franchises of the Nail. Mun. Lsagne. 



Digit 7.3 O..GOO<^|C 



FAILURES AND POSSIBILITIES IN RAILROAD 
REGULATION 

By T. W. Van Mhtrb 

When in 1906 and 1910 the federal law for the regulation of 
railway transportation waa amended to give the Interstate Com- 
merce Commission the authority (1) to require railroad companies 
to make just and reasonable charges for their services, (2) to put a 
stop to objectionable discriminations, and (3) to forestidl any 
attempts which the carriers might make arbitrarily to increase rates, 
it was hoped, and in many quarters believed, that the troublesome 
question of public regulation of rates on interstate traffic was 
definitely settled. During the period that witnessed the movement 
culminating in the improved federal legislation the state legislatures 
were active in dealing with the railroads, and virtually every state 
was given a commisaion clothed with authority to r^ulate rates on 
intrastate traffic. The "railroad problem" was regarded as solved. 
Private ownership and management were retained; an adminis- 
trative organization designed to afford the public protection against 
exorbitantly high and unnecessarily discriminatory rates was 
established. It was thought that a policy which combined the 
double advantage of efficient private operation and effective public 
control would surely result in the development of a thoroughly 
satisfactory transportation service at rates reasonable to those who 
used the service and adequate for those who produced it. 

Though this policy has been in effect more than a decade it 
does not seem to have had the entirely beneficial eEFect so generally 
expected. Expressions of dissatisfaction with the conditions of 
railway transportation have for some years grown steadily in number 
and in emphasis. While the complaints have not been due to the 
same causes which elicited protests and demands in former times, 
they have been none the less clamorous and insistent, and they hare 
been concerned with matters just as vital to the general public, and 
with questions which touch an even greater range of interest than 
was previously involved. Owners and managers of railroad prop- 
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erty point to iscreaaed investment and declining returns, to bank' 
ruptcies and receiverships, to their inability to acquire investment 
funds necessary to enable the transportation system to keep pace 
in development with other branches of industry. The shipping 
public is resentful of continued car shortage, embargoes and im- 
paired service, due to lack of equipment or to want of efficient rail- 
way organization, or to both. Railway labor, pressed nearer the 
subsistence level of income, asks for higher wages to meet the 
advancing cost of living, only to have the demand refused by 
employers, who, unable to increase arbitrarily the price of the 
commodity which they produce and sell, are themselves victims of 
increasing costs of raw materials and supplies, the prices of which are 
regulated neither by statute nor by commission. And in the midst 
of the gravest crisis in the history of the nation and of the modem 
world, we are confronted with the facts that the railway system 
of the United States is unable to meet the needs of the country; 
that while the system is probably more efficient than the railroad 
system of any other country, it has fallen far short of realizing the 
highest standards of economy and efficiency; that while the railways 
are handling a greater traffic than at any previous time they are 
falling short of supplying the demand for transportation ; and that 
they are not even hauling the quantity of freight which they would 
possibly haul with their present equipment but with a different 
operating organization. In order that the people may secure food 
and fuel adequate to sustain life, in order to provide industry with 
raw materials, to save the tottering credit of the railroad companies, 
to anticipate the ominous situation which new demands on the part 
of railroad labor were about to create, and to make it possible for 
the country to take the effective part in the war for civilization 
which its huge resources and the will of its people warrant, the 
government has been compelled to take over the operation of the 
railroads. We have been forced to confess that our railroad policy 
has fallen far short of the ideal; the first acute emei^ency has 
con^felled us to discard the entire structure of private operation and 
public control so laboriously and hopefully devised, of which so 
much was expected ; by executive mandate the President is endeavor- 
ing to achieve the operating economies, long easily attainable but 
just as long wilfully neglected under the paaj policy of private 
management and public regulation. ' 
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The railroad problem is far from being "solved." It has 
entered a new, and, in most respects, a much more difficult phaee. 
Why, after the long and apparently successful struggle to correct 
the vpTongs of former days, are we compelled to acknowledge failure? 
Why are we confronted with questions more difficult and com- 
pUcated than any previously encountered? And what is to be done 
in the future? 

In answer it must be said that there are clear and definite 
grounds for complaint against both the system of private operation 
and the system of public regulation as they have hitherto existed. 
The outstanding fact about the system of private management is 
that it is inefficient because it has failed to achieve operating unity; 
it was for the purpose of securing a unification of the railroad line 
that the government assumed control of railroad operation. There 
is a general impression that the laws of the country have prevented 
unity of operation among the carriers, and a consistent attempt 
has been made to lay at the door of the government the failure of the 
carriers to cooperate in the use of their physical equipment. This 
impression is based on false assumptions. There is no federal law, 
and very few stat« laws, which stand in the way of cooperation 
among the carriers in the use of their facilities; the common use of 
cars, passenger terminals and tracks, is practised extensively, and it 
involves no violation of the law. The railroads have failed to "get 
together" merely because, in everything except the fixing of rates, 
the railroad business is a highly competitive business. The unifica- 
tion of terminal facilities and tracks requires that some carriers 
surrender certain monopoly advantages of location which they have 
long possessed, and such a surrender no company has ever been 
willing to make. There is hardly a large city in the country which 
has not provided a battleground for railroad strategists intent upon 
seizing and perpetuating the exclusive control of a favorable loca- 
tion. Railroad companies have captured and held with tenacious 
grasp the waterfront of our chief seaports and, assuming a dog- 
in-the-manger attitude, they have often failed to develop the 
property themselves and have forbidden the encroachment of 
others. Bodies of railroad workmen have fought pitched battles 
over choice bits of territory; millions of dollars have been expended 
in the defeat of aggressive competitors; public service has been a 
secondary consideration to monopoly privilege. The inefficient 
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and wasteful tennlual systems in such great cities aa New Yorki 
Philadelphia and Chicago have been enduring and impressive 
monuments to the lack of railroad unity. SufBcient money was 
wasted in the combat waged by the Wabash Railroad to enter 
Pittsburgh to construct a great unified terminal at that choked 
gateway from which it was necessary recently to divert all ship- 
ments of through freight. 

It is useless to assume that the repeal of the anti-pooling clause 
of the Act to Regulate Commerce and the modification of the 
Sherman Law would pave the way for voluntary railroad unity. 
Those laws have not stood in the way of the operating unity sorely 
needed at many terminals, and the mere repeal of those laws will 
not affect the situation. Persons who place dependence in such 
legislative changes forget that former railway pools were organized 
solely for the purpose of controlling'rates; poola were never intended 
to faciUtate operating unity, and they never had such an effect. 
Railroad managers now accomplish, through informal rate ^ree- 
ments, all that they ever sought to accomplish through pools and 
formal rate agreements, and they are consequently entirely in- 
different to the proposed changes in the law. Indeed the more 
astute managers are averse to these particular changes, which, if 
made, might create expectations on the part of the public which 
they have no inclination voluntarily to fulfill. There is no doubt 
that the formation of pooling agreements would make it easier for the 
railroad companies ta effect the financial arrangements necessary 
to a plan of unified operation under private ownership,and if private 
operation is to be resumed it is desirable that pooling should be 
permitted; but the mere toleration of pools and rate agreements 
will not lead to the voluntary unification of physical facilities so 
long as railroad managers desire to continue their hold on their 
particular monopoly advantages. 

In recognizing the fact that railroad managers have not gone 
as far as they might have done in improving the railroad service 
through unified operation we must bear in mind that scant measure 
of blame can attach to them for their failure. We do not expect a 
business man meekly to share his strategic advantages with every 
struggling rival. The ideal of American business has been com- 
petition, and the existing railroad laws are based upon the theory 
that railroads should be forced to compete with one another. Far 
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from compelling cooperative action among the camera in the use 
of physical equipment, or for any other purpose, the law makers of 
the country have held steadfastly to the ideal of competition, 
endeavoring even to prevent railway codperation in rate-making, a 
form -of codperation which is virtually indispensable to the satis- 
factory conduct of the railroad business. In pursuing this theory 
our legislatures have burdened our statute books with laws, designed 
ostensibly for the protection of the public, which have been probabty 
& greater obstruction to the development of adequate railway 
service than the unfortunate policy of selfishness pursued by the 
railroad managers. PubUc regulation has scored as many errora, 
both of omission and commission, as has private operation. 

The dual system of railroad regulation by state and federal 
authority is without doubt cumbersome and wasteful, and it has been 
a proUfic source of conflict and misunderstanding. The state rail- 
road and utilities commissions are not a conspicuous success from 
the standpoint of persoimel. They are composed ohiefiy of lawyera 
whose main interests lie, if not in politics, in legal rather than in 
economic problems. Commissions of several states have been used 
as tools for disreputable pohtical tactics; that they exist for the 
purpose of safeguarding one of the most vital business interests of 
the country seems to have eluded the understanding of not a few 
appointing officials. Ill-considered and unwise laws for railroad 
regulation have been passed with too great frequency; and the 
powers vested in commissions have often been used with injurious 
effects to the carriers, or just as often have remained unused to the 
detriment of the general public. 

Underlying the entire bill of particulars against the present 
system of regulation, of which these counts are probably the most 
important, is the fact that virtually all legislation enacted for the 
purpose of controlling the practices of the railroad corporations is 
one-sided in character; it evidences a commendable effort to protect 
the shipping and travelling public from unfair treatment by the 
carriers, but it shows little evidence that the legislatures thought 
it would ever be necessary that special precautions be taken to safe- 
guard the interests of the railroads. This situation, unfortunate 
though it be, is the quite natural result of the offensive attitude 
formerly assumed by the railroad interests. It was once a well-nigh 
universal custom of railroad officials to justify or to condone the 
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flagrant abuses of the transportation service, and it was their habit 
strenuously to combat all attempts made by legislative bodies to 
render their objectionable practices impossible. Total disregard 
by the carriers of the interests of the public which they served 
bred legislation in which httle effort was made to consider the 
welfare of the railroads. Laws were of necessity fashioned as 
cudgels with which refractory selfish interests could be driven to a 
consideration of the rights of others and to a realization of their 
own duties and responeibilitiea; the stubborn opposition which the 
railroad interests exhibited to all legislation was chiefly responsible 
for the retaliatory character which the law assumed. The Act to 
Regulate Commerce, as amended, provides easy methods for the 
reduction of rates, and supplies only obstacles to the increase of 
rates; the Interstate Commerce Commission was definitely intended 
to be primarily a rate-reducing organization. 

The necessity of using punitive methods in the past renders 
difficult the problem of forming a constructive program for the 
future. The old feeling of bitter resentment against the railway 
official of the "public be damned" type has not been eradicated. 
The average shipper looks with more complacency on rates which 
provide no net revenue for the carriers than upon rates which are 
ruinous to his own business. He has just as much (Wficulty in 
seeing that a reasonable rate involves the consideration of the welfare 
of the railroads as the railroad managers once had in seeing that 
reasonable rates involved a consideration of the welfare of the 
public. The old pohcy of brutal exploitation is having its natural, 
if undesirable, results. 

A conspicuous effect of the new order has been the confession 
of former faults on the part of railway officials, a profession of 
repentance and a bid for forgiveness. All public regulation was 
once anathema; today regulation — -"of the proper kind "—is accepted 
with apparent welcome. The almost universal spirit of willingness 
to receive guidance by public authority and the unanimous desire 
to let bygones be bygones speak well at least for the influence of 
past legislation with respect to moral regeneration. 

It is an unfortunate thing that to many ears the professions of 
willing acquiescence in a new dispensation should smack strongly of 
deathbed repentance. "When the devil was sick . . . ." 
While it is unquestionably true tliat the majority of railroad officiids 
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have seen a light, certain facts indicate in some quarters a want of 
sincerity, a lack of frankness, which, coupled with occasional 
regrettable lapses of conduct, tend to keep alive the old distrust 
and suspicions and to weaken belief in protestations of reform. 

It would be easier to forgive and forget the excesses of railway 
capitalization indulged in a generation ago if, in the absence of 
proper administrative regulation, all railway officials would refrain 
from giving demonstrations of a present aptitude for similar ex- 
oesses. The examples within the'past few years of wanton wrecking 
of sound railroad financial structures for the purpose of enriching 
small groupsof unscrupulous speculators have placed upon the record 
ample evidence that some of the trustees in charge of the trans- 
portation service are unfaithful to their trust and unfit to have a 
voice in the direction of public service. It is true that reputable 
railroad managers have condemned the acts of the speculators; 
but it is not customary for the public at large to discriminate care- 
fully between the good and bad elements of any particular class. 

Moreover virtually all railroad managers have endeavored to 
reap some advantage from the effects of the financial wrecking. A 
common feature of the widely published appeals for increased rates 
has been to call attention to the unprecedented mileage of railroad 
in the hands of receivers. It was widely advertised in 1915 that 
there was a greater mileage of line under the control of receivers 
than at any previous time in the history of the country, and this 
fact was earnestly presented as good evidence of the need for in- 
creased rates. A very brief analysis showed that two-thirds of the 
line in the hands of receivers had reached bankruptcy because of the 
shameful financial operations of the speculators who had secured 
control of the companies; the excessive mileage of insolvent railroad 
presented a much stronger argument for regulatioa of capitalization 
than for upward revision of freight rates. 

Lapses of conduct have not been confined to buccaneering tac- 
tics in finance. The annual reports of the Interstate Commerce 
Commission record indictments and prosecutions for offenses which 
show every indication of having been wilful and deliberate infrac- 
tions of the law. The persistence of attempts to evade or to violate 
the provisions of present laws serves to discourage disinterested 
individuals who otherwise would desire to help the cause of the 
railroads. Other acts have a similar effect. Just aa one begins 
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to (eel that the railroads are an object of pereecution when a threat- 
ened strike brings about the enactment of a wage law, one's sympa- 
thy is subdued by the lack of candor shown by the railroad officials 
in waiting until the day after election to begin a test of the law in 
the courts. 

Fallacious arguments and statements containing half truths 
weaken rather than help the position of the carriers. A statement 
widely circulated last year (1917) called attention to the fact that 
from 1907 to 1915 about five billion dollars was added to the capital 
account of the railroads, and that net income was thirty-three 
million dollars less in the latter year than in the former. From 
which it was deduced that the five billion dollar investment yielded 
a return that was thirty-three million dollars less than nothing, it 
being the apparent design to create the impression that because 
of the niggardly policy of the government this huge investment was 
in immediate danger of becomii^ a total loss. No mention was made 
of the fact that the year 1907 was an exceptionally prosperous year 
for the carriers, freight traffic being greater even than in the two 
succeeding years, nor of the fact that railway business in 1915 
was at a relatively low ebb, traffic having been considerably less 
than in cither of the two preceding years. Nor was it told that 
with the great increase of traffic in 1916 the rate of return on invest- 
ment in Class I railroads (those having annual operating revenues 
in excess of $1,000,000) was the greatest ever recorded. It might 
have been explained, too, that a large part of this investment, 
contributed chiefly from earnings, went to absorb the "water" of 
former years, which was always made to appear like real money in 
the investment accounts published before 1907. It is true that 
railroad income has showed a tendency to decline in recent years, 
but unqualified statements of this kind misrepresent the real con- 
ditions. They do more to frighten investors tban does an adverse 
decision on an application for rate increases. In fact statements of 
this nature have aroused the suspicion that the carriers, by deliber- 
ately misrepresenting their condition, have endeavored to depress 
their own financial credit in order that their palpable inability to 
borrow needed funds on reasonable terms would bring an increase 
of rates which would enable them to pay for improvements out of 
earnings. Groundless as such a suspicion certainly is, its exis- 
tence shows how it is possible for the railroads to arouse public 
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opposition by the very meaas they employ to win public sympathy 
and support. 

It is highly desirable if private operation of railways is to be 
resumed that the retahatory character of present railroad laws be 
eliminated, but such a desire will be difficult of attainment unless - 
railroad authorities definitely abandon all lines of conduct which 
tend to keep ahve the retaliatory spirit of the public. Misrepre- 
sentation of facta, violations of the law, and stock- jobbing must be 
halted if the confidence of the people is to be earned, and the desire 
to receive equitable treatment must be matched with evidence of 
willingness to act fairly. To the credit of railroad officialdom it 
must be said that a majority is evincing a spirit which promises 
well for the future. Unqualified abuse of present regulation is 
giving way to thoughtful discussions of its advantages and dis- 
advantages; federal regulation of the issue of securities is advocated 
here and there; an honest endeavor is being made to suggest modi- 
fications in the present system of regulation which will provide for 
conserving the interests of the transportation system without de- 
priving the public of adequate protection against unfair treatment. 

On the other hand, the pubhc is greatly in need of education. 
People have too long been led to behave that the interests of the 
railroads are diametrically opposed to all other business interests; 
they should be made to understand that the mainteaance of the 
transportation system in an unimpaired state is of vital importance 
to the economic fabric of the n'ation, that the railway service should 
continue to develop and expand, and that existing obstacles to a 
healthy growth of transportation enterprise should be promptly 
removed. If suspicion and hostility can be replaced on all sides by 
a spirit of mutual confidence and tolerance the work of securing 
needed changes will be easy. , 

That some adequate system of railroad regulation can be 
devised which will permit the railroads to prosper and give efficient 
service at reasonable rates is not to be doubted, and it is with this 
goal in view that the next steps in railroad regulation must be taken. 
The United States is not prepared to adopt a program of govern- 
ment ownership of railroads, and it is to be hoped that once the 
present crisis is passed the railroads will be returned to private 
management and a system of regulation devised under which 
satisfactory results may be obtained. We certainly shall never 
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return to the policy recently abandoned, wMch haa proved such a 
lamentable failure, and if government ownership is to be avoided we 
should begin at once to take stock of failures and succeaees and to 
make plans for the future. We do not have too much regulation or 
too little regulation; what we suffer from is an unwholesome com- 
bination of good legislation, bad legislation and no legislation. 
Purposes have been obscured by prejudices; we have been given 
drastic remedies for imaginary ills and no remedies at all for real 
diseases. There are a number of radical changes that can be safely 
made which would go far toward establishing our regulative system 
on a fundamentally sound basis, and would render easy the working 
out of the details of a harmonious and constructive pohcy. 

The dual system of regulation as carried on at present inevitably 
leads to a violation of the fundamental principles upon which 
regulation is based : that rates shall be just and reasonable, and that 
they shall not be unduly discriminatory. While it is possible tech- 
nically to distinguish between interstate and intrastate traffic there 
is in an economic sense no real distinction between them. If two 
cents a mile represents a just and reasonable charge for an intrastate 
passenger journey it can not be possible that a fare of two and a 
half cents a mile is a just charge for a ride taken under similar con- 
ditions but extending across an imaginary Une designated as a 
state boundary. When dissimilar rates exist for two freight services 
in every way similar except that the haul in one case crosses a 
state boundary there is no escaping the conclusion that if one of 
the rates is reasonable the other is not. Whenever a railroad is 
compelled by virtue of the ruling of a state commission and by the 
pressure of competition to reduce an interstate rate, supposedly 
reasonable and declared so by the Interstate Commerce Commis- 
sion, either the railroad is forced to accept unduly low remuneration 
or a disagreeable reflection is cast upon the judgment of the federal 
commission. If an adjustment of the interstate rate is not made to 
meet changes in an intrastate rate an undue discrimination is created 
and the dual system becomes the means of defeating the very 
purpose for which regulation exists. As to how this paradoxical 
situation may be best treated there is much difference of opinion, 
some people believing the problem can be met by securing coopera- 
tive action of the various regulative agencies, and, others inclining 
to the plan of eliminating state control of railroad rates, leaving 
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the work entirely to a commission or commissionB of the federal 
government. The fact that nine-tenths of railroad traffic is inter- 
state and consequently already under the jurisdiction of the federal 
commission would seem to indicate that the remaining tenth could 
be safely entrusted to its authority without any undue increase 
of its work and with a considerable gain in the efficiency and uni- 
formity of regulation. 

The urgent need for a unified system of regulating the issue of 
securities by railroad corporations and the almost unanimous belief 
that this function should be entrusted to federal authority leads one 
to wonder why it takes so long to secure a law by which this much 
needed change may be accompUshed. When such a law is enacted 
it is to be hoped that it will also include provision for some super- 
vision of the expenditure of funds derived from the sale of authorized 
securities. There is a serious question in many minds as to the 
wisdom with which the large investments placed in the railroad 
business in recent years have been used. The wholesale expenditure 
for the construction of huge passenger terminals at a time when the 
need for improved freight terminal facilities was probably much 
more pressing has been looked upon with some disfavor both on 
account of the disparity of income from the freight and passenger 
business and because in many cases the passenger terminals repre- 
sent costly duplications of effort with results that do not show much 
progress toward an ultimate solution of the problem of handling a 
rapidly congesting passenger traffic. 

There should be devised some plan by which needed increases in 
rates can be secured with more expedition and promptness than 
appears to be possible under present conditions. It is not advisable 
that the authority of regulative agencies to suspend proposed 
increases be withdrawn, but it would probably be helpful if the 
time of rate suspensions were made shorter than is now customary. 
It is of the utmost importance that the credit of soundly financed 
railroads be maintained, and this can be done only if methods are 
devised for meeting promptly sudden emergencies. Hates are now 
flexible in but one direction and it is extremely difficult for the 
carriers to adjust their charges so as to meet the rapid increases in 
wages and prices of materials. If the power to name minimum 
as well as maximum rates were given to the Interstate Commerce 
Commission the income of the railroads would receive a greater 
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measure of protection. Since tbe chaises which the railroads are 
allowed to make for their serricea are strictly regulated by com- 
missions, if there is to be regulation of wages and of prices for 
materials it should be entrusted to the same authority by which 
income is controlled. 

The adoption of a plan which would insure a more general 
representation on railroad commissions of the various business 
interests involved in the success of the railroads would be a step 
of progress. Laws are passed dealing with the financial manage- 
ment, tbe accountii^, the operation and the rates of railroad 
corporations, but there is a marked dearth of bankers, engineers, 
railroad traffic managers, industrial traffic managers and accoun- 
tants among tbe appointees to railroad commissions. It is probably 
too much to expect that under present conditions of government it 
would be possible to elect executives who would lay aside politics in 
making appointments to administrative bodies charged with the 
important duties- of r^ulating private business. The increase of 
the salaries of commissioners, in order to make the positions attrac- 
tive to suitably equipped individuals, has usually served only to 
increase the value of the position as a part of the pohtical spoils 
and to stimulate the scramble of the unfit for the appointments. 
The constant change of the personnel of commissions makes it 
impossible for them to do well the work for which they are chosen. 
The English custom of providing by law that some members of 
commissions shall possess certain qualifications might well be given 
a trial in this country. 

And finally as a sine qua non of a resumption of private opera- 
tion provision must be made for the permanency of the operating 
unity now going into effect. Two things will have to be done. 
The carriers must be permitted to enter pooling agreements by 
means of which the financial adjustments necessary to operating 
unity may be effected; the carriers must be required to combine 
their physical facilities wherever such combination will result in 
improved service. There is no reason for limiting the unified 
"continental railway system" to the duration of the war; its proved 
advantages will be all the more valuable with the retiu*n of peace. 
It must not be expected that the railroad companies will voluntarily 
enter agreements for unity of operation, though it is highly probable 
that the present experience with unification under govwimient 
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control will render compulBion lees di£Scult. In the main, the joint 
use of facilities will be confined to terminals, where the wastes of 
competition have been greatest. Saving must be accomplished, 
however, through a more elastic system of routing shipments; the 
expensive duplication in passenger service may be cut down; and 
the necessity for private car lines and express companies — parasitic 
organizations which came into existence solely because of the lack 
of a unified system of operation — will be entirely eliminated; 
such companies have performed a real public service in the past, 
but with unity of railroad operation they will exist for no useful 
purpose. The chief economy w0 be effected, however, through 
the reconstruction and reorganization of terminals; it begins to 
appear that the time is forever past when the shamefully wasteful 
terminal operation, which exists merely as an evidence of the 
monopolistic power of a strongly entrenched special privilege, will 
be permitted to stand unchallenged. The willingness or the un- 
willingness of the carriers to acquiesce in cooperative arrangements 
which plainly make for increased efficiency will be the deciding 
factor in the coming controversy over government ownership. 



Digit 7.3 o.Goot^le 



FEDERAL CONTROL OF RAILROADS IN WAR TIME 
Bt Max Thblbn 

On December 26, 1917, President Wilaon issued his historic 
proclamation taking poesession and control of the railroads of the 
United States and appointing William G. McAdoo, Secretary of 
the Treasury, as Director General of Railroads. By this bold and 
timely act, the President, in a single moment, accomplished an 
economic change of tremendous significance and of far-reaching 
potentiality ^or increased national efficiency during the war. 

The American railroad system of which the government of the 
United States is now officially in poesession and control, is a system 
of 262,000 miles, constituting over 40 per cent of the railroad mile- 
age of the entire world, a system with securities outstanding in 
excess of $17,000,000,000, a system to which the American people 
have always pointed with pride aa the best of all railroad systems. 

In addressing myself to my subject, Federal Control of Rail- 
roads in War Time, I shall first describe the organization of our 
railroads during the war prior to the President's proclamation. 
Next I shall consider some of the problems with which the railroads 
have been confronted during the war. Then I shall draw atten- 
tion to the solutions of the problem suggested by the Interstate 
Commerce Commission and to the solution made effective by the 
President's proclamation. Finally, I shall give some consideration 
to the results which may reasonably be expected to follow from 
government operation of the railroads during the war. 

Wak Organization op Railroads in Other Countries 
In all the principal nations of Europe, the railroads are being 
operated during this war by the government. 

In England, prior to the present war, private capita! had always 
owned and operated the railroads. On August 4, 1914, the very 
day on which England declared war against Germany, the British 
government took over the operation of all the railroads. A com- 
mittee of which a Cabinet member is the general chairman manages 
the rai}road8 but their actua] operation remains in the hands of 
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the former operators. All government traffic is carried free and 
no account thereof is kept. The government guarantees to the 
holders of railroad securities the same net revenue as the railroads 
earned in 1913, the last complete year before the war. If there is 
a surplus, the government keeps it and if there is a deficit the gov- 
ernment meets it out of the treasury. 

In France, prior to the war, one railroad was owned and oper- 
ated by the government and the others were owned and operated 
by private capital. Upon the outbreak of the war the French 
government immediately took over the operation of all the railroads. 

In Germany and Italy, the railroads were owned and operated 
by the government prior to the outbreak of the war. In these 
countries public ownership and operation have continued during 
the war. 

War Organization of Railroads in the United States, 
April 6-December 28, 1917 

In the United States, with the exception cA the Panama Canal 
Zone and approximately 250 miles of railroad in Alaska, our rail- 
roads have been owned and operated by private capital. Prior to 
December 28, 1917, the United States was the only nation of any 
consequence which during this war continued the ownership and 
operation of its railroads by private capital. 

On August 29, 1916, more than seven months prior to the entry 
of the United States into the world contest, this government cleared 
the way for the operation of our railroads directly by the govern- 
ment, if such course should become necessary in war time. On 
that day President Wilson signed the Army Bill, which bill pro- 
vided in part as follows: 

The President, in time of war, is empowered, through the Secretary of War, 
to take poBaession and assume control of any syetem or systems of tranaportstion, 
or any part thereof, and to utiUze the same to the exclusion, as far as may be nec- 
essai^, of all other trafitc thereon for the transfer or transportation of troops, war 
material and equipment, or for such other purposes connected with the emergency 
as may be needful or desirable. 

This is the provision of law on which President Wilson partic- 
ularly relied in issuing his proclamation of December 26, 1917. 
Prior to this proclamation, the power conferred by this sentence of 
the Army Bill of 1916 had been exercised by the government with 
reference to only one small railroad in New Jersey. 
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On AfHril 6, 1917, the CoDgress of the United States declared 
that a state of war existed between the United States and Germany. 
On the preceding day, FrankUo K. Lane, Secretary of the Interior, 
introduced and had passed by the Council of National Defense the 
following resolution: 

Rtaobmd, That CommiaHioner WillArd be lequested to' call upon the ni\- 
roada to orguiiM their buamees so as to lead to the greatest expedition in the 
movenMnt of freight. 

Acting in accordance with this resolution, the principal rail- 
road executives of the country met in Washington on April 11, 
1917, and resolved that during the waf they would coordinate their 
operations in a continental railway system, merging during such 
period all their merely individual and competitive activities in the 
effort to produce a mRTiimiin of national transportation efficiency. 
The direction of the continental railway system thus organized 
was placed by the railroads in the hands of the executive committee 
of the Special Committee on National Defense of the American 
Railway Association. This executive committee was also known . 
as the Railroads' War Board. 

Under this resolution, the railroads of the United States con- 
tinued until December 28, 1917, to be operated under private owner- 
ship and private management. 

On May 29, 1917, President Wilson signed an act of Congress 
living to the Interstate Commerce Commission jurisdiction over 
railroad cars used" in the transportation of property by any carrier 
subject to the provisions of the Interstate Commerce Act. The 
Interstate Commerce Commission thereupon created a Division of 
Car Service. Authority with reference to car service was abo 
claimed and exercised by a committee of the railroads known as 
the Committee on Car Service of the American Railway Associa- 
tion, and by the War Department, the Navy Department, the 
National Food Administration, the National Fuel Administration 
and the Shipping Board. 

While the Interstate Commerce Commission was thus granted 
all the necessary authority to act, the Commission has thus far 
issued no order under the car service statute and has been content 
to permit questions of car service to be disposed of lai^ly by the 
railroads' own committee on car service. The fact that at least 
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six separate and distinct authorities, five governmental and one 
private, assumed jmisdiction over the question of car servioe of 
course resulted in great confusion and inevitably demanded that 
the entire matter be placed in charge of a single rraponsible au- 
thority. 

On August 10, 1917, President Wilson signed an act of Con- 
gress making it unlawful by physical force or by threats of physical 
force to obstruct or retard the movement of cars or trains engaged 
in interstate or foreign commerce. The same act authorized the 
President, whenever he may find it necessary for the national de- 
fense and security, to direct that such traffic as, in his judgment, 
may be essential to the national defense and security, shall have 
preference or priority in transportation. The President is author- 
ized for this purpose to issue orders either directly or through such 
person or persons as he may designate for that purpose or through 
the Interstate Commerce Comnussion. 

Under this statutej President WUson appointed Robert S. 
Lovett as Director of Priority in Transportation. Judge Lovett 
issued five orders calling for priority in railroad transportation. 
The first order provides for preferential shipments of bituminous 
coal to points on the Great Lakes. The second order declares that 
open top cars other than fiat cars shall not be used for the trans- 
portation of materials and supplies for the construction or repair of 
streets, roads and highways, theatres and other buildings used for 
amusement or of pleasure vehicles, furniture or musical instru- 
ments. The third order provides for the priority of the transpor- 
tation of coal from the coal mines of Utah and Wyoming to the 
west and the northwest. The fourth order provides that the rail- 
roads of Texas shall give preference to the transportation of cotton- 
seed cake and cottonseed meal to feed the starving cattle in Texas 
and New Mexico. The fifth order designates the order in which 
materials and supplies for the government, war industries and other 
e^ential industries shall have preference or priority in car supply 
and movement. 

The reason for the enactment of the Priority Statute was the 
frank statement of the railroads that they would be unable during 
the war under their existing organizations to carry all the traffic 
which might be offered for transportation and their desire that 
some legal method might be provided by which priority or prefer- 
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ence in transportation might be given to the most essential com- 
modities. 

Special Wab Problems 

Having sketched the organization effected by the railroads 
and the official action taken by the government prior to the procla- 
mation of December 26, 1917, I shall now address myself to a few 
of the more important problems with which our railroads were 
confronted as the result of the war. 

In this connection I shall refer first to thg car short^e prob- 
lem, then to the financial condition of the railroads and then to the 
difficulty of securing labor and equipment. 

Car Shortage 

From the nation's point of view, the most serious problem 
with which the railroads have been confronted is their growing 
inability to transport the nation's traffic. Car shortage is not a 
new phenomenon. It existed in the United States prior to our 
entry into the war. A serious car shortage existed in the fall of 
1912. During the latter part of 1916 and the early part of this 
year the car shortage situation, as is well known, was acute. The 
car short^e which existed prior to our entry into the war has been 
accentuated by it. The congestion of terminal faciUties, the requisi- 
tioning of coastwise shipping by the federal government, the tre- 
mendous increase in the number and output of industries engaged 
directly or indirectly in the manufacture of materials and supplies 
used in war, and the transportation of men and materials to and 
from our army cantonments have all served to increase the diffi- 
culties encountered by the railroads in seeking to transport the 
nation's traffic. 

Active coSperation between the railroads, the shippers and the 
public authorities materially increased car efficiency. The shippers 
exercised greater promptness in the loading and unloading of cars 
and greatly assisted by loading cars to capacity. The railroads 
increased the daily mileage of freight cars and locomotives, de- 
creased the time during which equipment was in repair shops, 
eliminated some unnecessary passenger mileage and requisitioned 
between 150,000 and 200,000 empty freight cars from railroad sys- 
temfl where they were not immediately needed to other parts of 
the country where moat needed. The public authorities, both state 
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and federal, gave publicity to the existing conditiona and advised 
and encouraged both the railroads and the shippers to do their full 
part to help meet the exigency. 

The net result of the combined activities of the railroads, the 
shippers and the public authorities was stated by the Railroads' War 
Board to be an increase in the efficiency of the existing equipment 
amounting to approximately 15 per cent. In other words, after 
the entry of the United States into the war, practically the same 
amount of railroad equipment handled approximately 15 per cent 
more traffic than was handled before the war. 

For a while, the reports on unfilled car requirements, as pub- 
lished by the railroads, showed apparently a great improvement in 
the situation. The car shortage, as shown by these reports, de- 
creased from 148,627 cars on May 1 to 31,591 cars on September 1. 
However, by October 1 the car short^e increased to 70,380 cars 
and by November 1 to approximately 140,000 cars and subsequent 
to November 1 the situation continued to grow worse. Under 
these conditions, more drastic sv^gestions than any theretofore 
made were offered in an effort to meet the situation. Dispatches 
from Washington indicated that the railroads supplied to Judge 
Lovett and to Fuel Administrator Carfield a. list of 525 commodi- 
ties the transportation of which was regarded by the railroads as 
least essential and it was suggested that an order might shortly be 
made by Judge Lovett providing that the transportation of such 
commodities should cease in favor of arms and munitions, coal, 
food and other absolutely essential commodities. 

Coming close on the heels of these dispatches, the railroads east 
of Chicago agreed to pool all their facilities in an eSFort to provide 
greater transportation efficiency. They agreed to pool their shops, 
coal and other supplies; to pool and redistribute all open top freight 
cars; to divert traffic from congested railroad lines to open routes, 
and to ask for a rearrangement of the transportation of coal from 
mine to market. These matters all seem to be covered in the agree- 
ment made by the railroads on April 11, 1917, but were not under- 
taken by the railroads until the latter part of November and then 
only in eastern territory. By reason of the anti-pooling section of 
the Interstate Commerce Act, the agreement of the railroads could 
not Mid did not contemplate the pooling of earnings. 
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After eight months of effort, the car aituation was worse in the 
latter part of December than it was when the United States entered 
the war and it was clear that measures more drastic than any there- 
tofore taken would have to be applied if the nation's essential trans- 
portation needs were to be supplied. 

Railroad Finances 

Railroad finances presented another important and serious war 
problem. 

Prior to the entry of our country into the war, prominent rail- 
road executives made the statement that the railroads needed one 
billion dollars yearly for at least ten years for the construction of 
additions, betterments and extensions and to enable the railroads 
to keep up with the country's requirements for increased terminal 
facilities, freight and passenger equipment, double tracks and other 
railroad facilities. I shall not take time now to consider why these 
necessary improvements were not made by the railroads and why 
it has been difficult or impossible for many of them to secure the 
necessary funds. Suffice it to say that the requirements for addi- 
tional construction and facihties which existed prior to the war 
were strongly accentuated by the war, During the war, more than 
ever, the railroads need additional ears, additional locomotives and 
additional terminal facilities. How could they secure the necessary 
funds? 

The normal method of securing funds for capital expenditures 
is the sale of securities. During the war, however, it will be practi- 
cally impossible for the railroads to secure large amounts of addi- 
tional capital by the issue of their securities on their own credit and 
their sale to the investing public in competition with liberty bonds 
and other goTemment securities. 

As the war progressed, it became increasingly evident that the 
raih-oads would be unable on their own responsibility to meet the 
war's imperative requirements for additional terminal facilities, 
double tracks, cars and locomotives. 

Labor and E^ipment 
One of the most serious problems with which the railroads 
were confronted as a result of the war was the necessity of sejcuring 
enough labor to maiptaiji their way, structuree and equipm^t in 
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safe and eerviceable condition. The call to the armed forceB of the 
nation and the competition of other industries have seriously de- 
pleted the supply of labor available to the railroads and they have 
no effective means to replenish the supply. Likewise, it became 
increadngly difficult for the railroads to secure the necessary equip- 
ment, materials and supplies. Locomotives and cars ordered by 
the railroads last summer have not been delivered and there seemed 
no reasonable prospect for their delivery before the expiration <A 
many more months. 

Solution of Fboblem 
As the fall of 1917 advanced, it became more evident, day by 
day, that the nation's railroad war problem could not be astisfac- 
torily solved under the existing system and that a radical change 
was imperatively required to prevent a complete break-down of the 
nation's transportation system. 

Report of Interstate Commerce Commission 
In view of these conditions, the Interstate Commerce Com- 
mission on December 1, 1917, filed with the Senate and the House 
of Representatives a special report on transportation conditions as 
affecting and aa affected by the war. 
The Commission eaid in part: 

Since tbe outbreak of the war in Europe, and eapecialljr fdnoe this country 
was drawn into the war, it haa become increani^ly clear that unification in the 
operation of our railroads during the period of conflict ia indiapensable to their 
fullest utilization for the national defense and welfare. They must be drawn, 
tike the individual, from the purauitfl of peace and mobilized to win the war. This 
unification «an be effected in one of two ways, and we see but two. 

The Commission then stated these two ways. The first is 
operation as a unit by the carriers themselves, requiring the sus- 
pension during the war of the anti-pooling section of the Interstate 
Commerce Act, a modification of the anti-trust laws in so far as 
railroads are concerned and loans to the railroads by the govern- 
ment for capital purposes. The second alternative is operation as 
a unit by the President as a war measure. 

Commissioner McChord filed a separate report in which he 
holds that "the strong arm of governmental authority is essential 
if the transportation situation is to be radically improved." 

That continued private operation of the railroads by the car- 
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tiers themselves, being the first alternative suggested by the Inter- 
state Commerce Commission, would not solve the problem seema 
clear for a number of reasons. 

First, private operation of the railroads is in its very nature 
incompatible with war needs. Under private operation, each rwl- 
road very naturally seeks to gain all possible traffic so that it may 
be able to pay interest on its bonds and notes and, if possible, divi- 
dends on its stock. The price of failure to secure sufficient traffic 
is bankruptcy. On the other hand, while the nation is at war, 
traffic should be moved with an eye solely to the greatest efficiency 
in helping to win the war. The most efficient operation of the rail- 
roads as a war agency may require that traffic be diverted entirely 
from one railroad whose terminals are blocked to another whose 
terminals are open; that traffic be diverted in whole or in part from 
one railroad to another railroad which can be more economically or 
efficiently operated; that one of two parallel, competing lines be 
operated solely for west-bound or north-bound freight and the 
other for east-bound or south-bound freight, or vice versa; that 
certain railroads stop carrying passengers and that others stop 
carrying freight; and that any number of other acts be done all of 
which will take traffic away from one railroad and give it to another 
and thus interfere with railroad earnings. Private operation in its 
very nature can not solve these problems. Government operation 
can. 

Second, private operation can not during the war secure the 
funds imperatively needed by the railroads for additional capital 
expenditures. 

Third, private operation can not during the war secure an 
amount of labor sufficient to maintain railroad properties in safe 
and serviceable condition, nor can private operation secure with 
sufficient promptness all the necessary equipment, materials and 
supplies. 

Hence it appeared quite clearly that the nation would be driven 
to the alternative of direct operation by the government itself. 

President Wilson's Proclamation 
By his proclamation of December 26, 1917, President Wilson 
took possession and control of all railroads and shipping owned or 
controlled by them, engaged in general transportation, whether 
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operated by steam or electricity. Street railways and dectric rail- 
roads commonLy known as interurbana are for the present excluded 
from government operation. 

The President appointed William G. McAdoo, Secretary of the 
Treasury, as Director General of Railroads with power to operate 
all the transportation systems affected by the proclamation. The 
proclamation declares that until and except so far as the Director 
may from time to time otherwise determine, the operation of the 
railroads shall be continued by their officers and employes in the 
usual and ordinary course of business in the names of their respec- 
tive companies. The President also directs that until and except 
so far as the Director may from time to time otherwise determine, 
the transportation systems affected by the proclamation shall re- 
main subject to all existing statutes and orders of the Interstate 
Commerce Commission and to all statutes and orders of regulating 
conmaissions of the various states. All orders of the Director, 
however, shall have paramount authority and be obeyed as such. 
The Director is instructed to enter into arrangements with the vari- 
ous companies for a just and reasonable compensation to be paid 
to them for the possession and use of their properties "on the basis 
of an annual guaranteed compensation, above accruing deprecia- 
tion and the maintenance of their properties, equivalent, as nearly 
as may be, to the average of the net operating income thereof for 
the three year period ending June 30, 1917." 

The result of such negotiations must be reported to the Presi- 
dent for his action. The proclamation contains other provisions 
to which it is not now necessary to refer. 

In a statement accompanying the proclamation, President 
Wilson declared that immediately on the re-assembling of Con- 
gress he would recommend that definite guarantees be given to the 
railroads, first, that their properties will be maiatained during the 
period of federal control in aa good repair and as complete equip- 
ment as when taken over by the government and, second, that 
they shall receive a net operating income equal in each caae to the 
average net income of the three years preceding June 30, 1917. 

To complete the plan, legislation would also seem to be nec- 
essary with reference to the part which the government must un- 
doubtedly play in connection with securing the funds needed for 
railroad additions, betterments and extensions while under govern- 
ment operation. 
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In accordance with the terms of President Wilson's proclama- 
tion, the possesdonof all the transportation Bjmtems therein described 
passed to the govemmeot of the United States at noon on December 
28, 1917, and they are now being operated under the control of the 
federal government acting through Director McAdoo. 

Resuutb pbou Govbenment Opebation 
It is too early to predict and it nmy be indelicate to suggest 
the details of the plan of government operation which must be 
worked out by Director McAdoo. The broad outlines, however, 
of what may be accomplished by government operation of the rail- 
roads during the war seeni well marked. The government can (1) 
disregard absolutely all previous traffic conditions and can operate 
the railroads as a single system with an eye solely to the maximum 
efficiency to meet the nation's war needs; (2) divert aH or a part of 
the traffic, passenger or freight or both, of one railroad and ^ve it 
to another, which can transport it more economicaUy or efficiently; 
(3) eliminate all property and employes used and all expenditures 
incurred in the purely competitive activities of the various railroads, 
effect tremendous savings in construction and operating expenses, 
and utihze the man power thus saved for necessary railroad work 
or for other useful and necessary activities; (4) secure on reasonable 
terms the funds necessary for additional terminal facilities, equip- 
ment and other additions and betterments; (5) secure the labor 
necessary to keep railway properties in safe and serviceable opera- 
ting condition and can expedite the manufacture for the railroads 
of necessary cars, locomotives and other equipment. 

That Director McAdoo will be successful in accomplishing 
these results and will thereby greatly increase this nation's effi- 
ciency during the war is the earnest hope of every patriotic citizen. 
What the effect of government operation of the railroads will 
be on the movement for government ownership is a question which 
will be much discussed. If government operation is a success, a 
powerful stimulus will undoubtedly be given to government owner- 
ship. In the meantime, every eSFort of the nation should be con- 
centrated on making government operation an unquaUfied success. 
Whether government ownership will follow government operation 
is a question which we can answer when we have won the war. 
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PRINCIPLES AND PRACTICES OF CAR SERVICE 
REGULATION 

Bt H. E. Btham 

Tte problem of car service may be stated briefly as the formu- 
lation of a plan whereby freight car equipment may be made to 
perform the maximum of service in a unified system of transporta- 
tion with the minimum of sacrifice of the r^hts of the owner of the 
cars. Under this definition the subject presents two distinct phases, 
one economic, the other financial. 

In what manner shall car service be regulated in the public 
interest so that each unit ehall furnish the greatest amount of trans- 
portation? 

How shall it be regulated so that rights of possession and com- 
pen^tion for use will be equitably adjusted as between the owner 
and the user of the equipment? 

The manners of the railroads and of other concerns which own 
the cars must consider the problem from the stand^xtint of the inter- 
ests of their own concerns; but they must also consider it from the 
standpoint of the public welfare. The governmental r^ulating 
authorities are apt to consider the problem primarily from the 
standpoint of the pubhc; but they should not ignore the interests 
and the rights of the companies which have invested capital in cars. 
Therefore, while regulating authorities may put more emphasis on 
the interests and rights of the public, and the railway managers 
may put more emphasis on the interests and rights of the individual 
companies, there really is no fundamental differeifce between the 
problem of car service as it presents itself to the railway manager 
and to the regulating body; and there can be no substantial differ- 
ence between their solutions of it, if each gives due weight to both 
the private and the public rights and interests involved. It will be 
desirable to review the methods the railways themselves have used 
in dealing with the problem of car service before discussing the 
problem presented by r^ulation of car service. 

£ven under the system of car interchange in force before normal 
conditions were disturbed by the entrance of the country into the 
Great War, the railway industiy of the United States, in its ban- 
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dling of car equipmeiit, bore some of the aapects of a single system. 
The complexity of the problem of car service, even under normal 
conditions, had constantly grown greater. It had been inSuenced 
by the number of conflicting interests involved, which had increased 
in number throt^h the advent of new and the dissolution of pre* 
viously consolidated organizations; by the great extent of territory 
through which car equipment was handled; by the development of 
specialisation in the adoption of equipment for the handling of 
particular commodities; but more than all by the aggregate increase 
in the demands of industry for adequate equipment facilities, the 
occasional scarcity of equipment, and a recognition of the econojnic 
necessity, under any condition, of securing the best possible utiliza- 
tion of existing equipment. However important the problem may 
be under normal conditions, its importance is greatly magnified 
when, as now, it is essential that every item of transportation equip- 
ment be made to perform its full part in carrying out the purposes 
for which we are engaged in the war. 

Eleuents of the Pboblem 
The general term "car service" is commonly used to designate 
all that concerns the handUng of the car as a vehicle of transporta- 
tion, not only as between one railway and another, but also as 
between railways and the shipper or consignee. On June 30, 1916, 
according to the statistics of railways compiled by the Interstate 
Commerce Commission, there were in service in this country ap- 
proximately two and one-half millions of freight cars. Of these, 
about 2,300,000 were owned by railway companies, and the rest by 
private car line companies, mining companies, etc. The number of 
the different claBses of cars owned by the railways were as follows: 
Boxcars 1,024,418 

Flat oars 13e,71» 

Coal cars SQ9,63S 

Stock cars 83,487 

Tank caTB 9,828 

Refrigerator cars 61,746 

Other care 92,427 



The mileage of all raUways in the United States on the same 
date was 259,210 miles. There are then on the railways of the 
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United States approxiinately 9 freight care per mile of raUway. 
The ownership of these cars, excluding those of private ownership, 
is in the hands of about 1,000 railway companies. The number 
owned by each company varies from a fewcare to upwards of 250,000. 

Joint Use of Car Equipment 
The plan under which railways have for many years used equip* 
ment interchangeably is the result of voluntary action on the part 
of railways themselves to the end of securing greater faciUty of 
operation and hence more efficient service. The Interstate Com- 
merce Commission has always recognized the commercial necessity 
of through shipments, and consequently the movement of cars over 
other than the owning roads; and, indeed, the original Act to Emu- 
late Commerce seems to recognize it, though in a negative way. 
The Act, approved on February 4, 1887, provides that 

It is unlawful .... to enter into any .... agreement .... 
to prevent .... the carriage ot freight from being continuous from 
place of shipment to place of destination .... by carriage in diSereut 
cars, unless .... such interruption was made for some neoeasafy purpoee 
. . . . and without intent to interrupt continuous carriage, etc. 

In a decision' rendered November 13, 1911, the Commission 
affirmatively defined the duties of the carriers with reference to a 
unified service; 

The railroads of the country are called upon to so unite themselves that they 
will constitute one national system; they must eatoblish through routes, keep 
these routes open and in operation, furnish all the neceesary facilities for trans- 
portation, make reasonable and proper rules of practice aa between themselves 
and the shippers, and as between each other. 

Why Thbhe Ib a Problem 
If cars performed service only upon the road by which they 
are owned, there would be no problem of car service regulation in 
the sense in which it now exists. Between railways, as distinguished 
from those phases of the problem that arise between railways on 
the one hand and shippers and consignees on the other, the ques- 
tions to be settled are predicated upon the ownership of the cars 
and their service upon other than the owning line. For this reason, 
the problem of car service is of chief importance in times of scarcity 
' MUsovri & lUinoU Coal Co. v. lUinou Central, 22 1. C. C. 39. 
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of equipment to meet the r^quirementa of shippera — " car si 
Since "car shortage" does not always mean a deficiency of equip- 
ment upon all the railways considered as one transportation system, 
but frequently means only that cars wanted in the West are de- 
tained in the East, or vice versa, it is clear that some definite plan of 
distribution should be determined upon for securing the maximum 
of service from each car with the minimum of infringement upon 
the r^hts of ownership. 

A fundamental principle has been laid down by the American 
Railway Association that eyery railroad is entitled to the use of cars 
equal to its ownership. As a financial proposition it would seem 
that a road is entitled either to the service of its owned cars, in 
which case it would be expected that their earnings would pay inter- 
est on the investment and a fair average yearly earning plus an 
amount sufficient to keep them in repair and to provide for deprecia- 
tion ; or, if the cars are in the service of or detained on other roads, to 
receive from the holding road compensation sufficient to cover these 
several items. This is, in its simple form, the end to be attained. 

It would seem, perhaps, that the application of a fixed mileage 
or per diem charge for the service or detention of a car upon a foreign 
road should afford an equitable basis for settlement between roads 
in all cases. Both systems have been tried. Neither baa proved 
wholly satisfactory. Up to 1902, except in a few experimental 
instances, the only ba^is upon which a road received payment for 
the use of its cars on a foreign road was at a rate varying in different 
years from one and one-half cents to three-fourths of a cent per mile. 
The main objection to the plan was that charges did not accrue 
when a car was not moving. It might conveniently be used as a 
warehouse while Cars belonging to the road holding it were engaged 
in more profitable service. It is not necessary to mention the 
possibility of error in reporting milet^e. However, it is much 
easier to check up the service of a car by days than by miles; and in 
1902 the railways constituting the American Railway Association 
adopted per diem rules, by which the owning road b paid at a fixed 
daily rental while its cars are in possession of other roads, which with 
numerous changes in rate and conditions of application have since 
remained the basis of settlement of car service between railways. 
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Two ViBira OF Cab Sbbviob 

With the development of the Amerlcaa raUway ByBtem there 
have developed two schools of opinion as to the rights of railways 
to the possession and use of rolling stock. One rests on the basis 
that all car service rules that have ever been in force, except as 
they may have been locally modified' within recent months to meet 
emergency conditions, recognize the fact that ownership of a car 
involves a right to its prompt return after it has performed its 
immediate function in the through service on which it had been 
forwarded. The second school of opinion assumes that the creation 
of through routes and joint rates has in effect crated a pool of all 
cars used in such service, and that existing rules do not effectually 
regulate the service in the pool. 

The Commission on Car Service of the American Railway 
Association, in formulating the two views above set forth, reported 
in March, 1916, that, whatever the solution of the problem, the 
efficiency of the rules in force had not been proved because of the 
lack of their enforcement. It then gave notice that, beginning on 
June 1, 1916, it would act not only as a mediator in disputed mat- 
ters, as heretofore, but also would enforce the rales by the imposi- 
tion of the penalties the rules authorized. The Commission found 
it had not sufficient authority to deal with the existing situation. 
The same emergency called for putting into eEFect certain changes 
in the rules and finally for the adoption of a revised code of rules, 
which in turn has been upset in their operation by the transporta- 
tion necessities of a nation actively eng^ed in war. 

Car equipment is conveniently considered in two general classes. 
Special equipment, for example, open cars, ordinarily involves an 
empty return movement. Under normal conditions its service 
seems to have been fairly regulated by the rules in force. "Legal 
tender" equipment, for example, box cars, may be and ordinarily 
is, loaded at any time at any point in any direction when there is" 
traffic. The use of this class of equipment could not be effectively 
regulated under the rules formerly in force governing special equip- 
ment, because of a general rec<^7>ition of the economic waste in- 
volved in returning an empty box car directly to its home road when 
by a diversion it could advantageously be loaded for movement in 
another direction. There has therefore been in effect for years a 
practically unregulated pool of this equipment. The result baa been 
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that in times of unusual movement of traffic roads that had provided 
a seemingly adequate supply were unable to furnish cars, while 
roads with a less adequatei supply were able to meet all demands 
because of their tenacity of hold upon foreign cars. The unregu- 
lated pool is therefore particularly unjust during times of car short- 
age to originating lines that have provided their quota, or more 
than their quota, of cars. It is likewise unjust to the public served 
by those lines which, without fault of their own, have been short of 
cars. In times of surplus, the unregulated pool is a source of injus- 
tice to distributing lines, because they are unable to get rid of the 
surplus equipment and are forced to pay per diem charges. 

The situation and the remedy were summed up by the Com- 
mission on Car Service in 1913. The following paragraphs are 
extracted from its report of that date: 

To be just to the raitroada themaelves and to the public gener&Ily, this pool 
Bhould be regulated, to the ead that there shall be secured to every road the use, 
wheoit needs them, of its quota of "legal t«nder" equipment (whether its own or 
the equivalent in foreign can) or, in the alternative, compensation in money for 
the difference. Such regulation can be made effective only by the abandonment 
of the right to physical return to the owner of its own cars, and the substitution 
of tiie right to poesesslon and use by each line of "legal tender" cars in kind equiv- 
alent to the cars by it owned and contributed to the pool. 

The objections to recognising a box car pool in the past have reat«d largely on 
the deare of roads which have supplied their quota of "legal tender" equipment, 
and have maintained it on high standards, to be assured of the use of cars measur- 
ing up to their standards. The answer is, that in practice existing cai service 
rules have not secured this result so far as box cars are concerned. 

It is true that the force of the objections to a box car pool is 
augmented by the inequalities in construction, in strength, equip- 
ment, capacity and cost of maintenance, of the box cars contributed 
to this irregular pool by the different roads. But it is also true that . 
these inequalities are gradually disappearing. The adoption of a 
standard box car should remove the last objection to such a pool 
and would besides be attended with a considerable saving in cost 
of building. 

While there was, as before stated, no fair opportunity to test 
completely the effect of enforcement of the car service rules formerly 
in force, the new system adopted since this country entered the war 
seems to have tended to demonstrate the efficiency of pooling in 
securing a maximum of service from each car and a minimiin' of de- 
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lay to the Bhipper in meeting requisitioDB. During the six montha 
ending with September, 1917, the railways handled 14 per cent more 
freight than in the corresponding months of last year with sub- 
stantially no increase in equipment. Though estabhshing a virtual 
pool of box CM'S, the new rules recognize the i^ht of the owner to the 
prompt return of special equipment and this is doubtless for the 
good of the service as well as a recognition of ownership r^hts. 
The roads that have an adequate supply of special equipment — 
coal, refrigerator or automobile cars — doubtless have them because 
of the amount of traffic originating on their roads requiring such 
facilities. It would neither be fair to them nor in the interests of 
the highest efficiency, except in emergency, to use this equipment 
for purposes for which the ordinary box car would serve as well or 
better. Recently, however, a pool of the coal cars of the Eastern 
EaUways has been temporarily established. ' 

The principal features of the system developed by the Com- 
mission on Car Service under the authority conferred upon it as a 
war measure and acting in cooperation with the Interstate Com- 
merce Commission have been the transfer of equipment from one 
section of the country to another where there was a greater need for 
it; and the success of its efforts to secure a greater efficiency of 
movement and loading of cars. Local shortages have been reduced 
by the transfer to needy localities of the required equipment col- 
lected in comparatively small lots from a large number of roads. 
More than 200,000 cars have been thus transferred. Until the 
usual increase in volume of traffic in the late fall and the inevitable 
slowii^ down of movement in the early days of winter, this system 
of handling by one authority had operated to reduce unfilled requisi- 
tions for cars from 148,000 cara on May 1, to 34,000 on September 1, 
though, as before stated, 14 per cent more traffic had been handled 
than during the corresponding months of the previous year. The 
increase in traffic handled was partly due, also, to the increased 
mileage per car per day, in which the efforts of the railways were 
greatly assisted by the cooperation of shippers, as they were also in 
the loading of cars more fully to capacity. So far as box cars are 
concerned, the present rules and the flexible system under which 
they are in force seem to afford the best means available for handling 
car service. The designation, from time to time, of commodities 
that may or may not be transported in open cars or special equip- 
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m«nt, has a tendency to mioimize the economic waste involved in 
the usual emp^ return movement. Though designated as emer- 
gency measures, the rules and their application ore based on effi- 
ciency of service. 

The power conferred upon one body to r^ulste car supply 
as cogencies may require seems to provide for fulfilling the con- 
ditions of the economic phase of the question; and the ri^t (^ 
appeal concerning the handling and use of equipment by a foreign 
road affords means for equitable financial adjustment. The sli^an 
of the service is: "In all cases, keep the cars moving, and settle 
differences <A opinion afterward." 

Aa already intimated, the Interstate Commerce Commission, 
by act of Congress on May 29, 1917,' was given express authority to 
regulate car servioe. The act defines the term "car service" aa in- 
cluding "the movement, distribution, exchange, interchange, and 
return of care used in the transportation of property." It requires 
every carrier to "establish, observe and enforce just and reasonable 
rules, r^pilations and practises with respect to car servioe," and 
gives the Commission authority to "suspend the operation of any 
rules, regulations or practises then established with respect to 
car service for such time as may be determined by the Commission, 
and also authority to make such direction with respect to car service 
. . . . as in its opinion will best promote car service in the 
interest of the public and the commerce of the people." 

In the administration of this law the Commission in July, 
1917, organized a division of car service, which, under the reoiv 
ganization of the Commission, has been changed to the Bureau of 
Car Service. It is evident, however, that the Commission believes 
that the railways through their own Commission on Car Service 
have been doing all they could to secure the greatest efficiency in 
the use of cars;, for its Bureau of Car Service has thus far devoted 
itself chiefly to cooperating with the railways' Commission on Car 
Service. The Interstate Commerce Commission says in its annua) 
report for 1917: 

Wbeie occasion requires, orders or directions vill issue under the car service 
act and directly to the carrier or the carriers directly concerned. Subject to this 
fundamental principle, the Conumasion is availing itself, and will continue to avail 
itself, of cooperative eSort on the part of the camera' Commisaion on Car Service. 
. . . . The present is peculiarly a time for the avoidance of unnecessary 
ezpenae and duplication of work, and it has seemed to the Cktmmiaaion desirable 
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to utiUie to tbd fulket extent all metma for insuriiig maximum efficiency in the 
handling of con- 
That the spirit and maimer in which the CommiBaion has gone 
about its regulation of car service thus far have been effective in 
furthering the object it mentions — viz., "insuring maximum effi- 
ciency in the handling of cars" — is unquestionable. In periods of 
heavy traffic, such as the present when there are not enough cars to 
move all the freight, the great problems of car service, whether 
viewed from the standpoint of the managements of the railways, or 
that of the regulating authority, are, lirst, that of putting cars where 
they are most needed, and, second, that of securing the utmost 
service from each car. With equal information as to the conditions, 
the decision of the railways' Commission on Car Service and that 
of the Interstate Commerce Commission's Bureau of Car Service 
as to wher6 cars are the most needed are pretty sure to be the same. 
Likewise, with the same information as to conditions, their decisions 
are pretty sure to be the same as to the best methods of securing 
the greatest efficiency in the utilization of cars. But it does not 
follow that government regulation of ear service is superfluous. 
The railway man naturally looks at the problem from the railway 
standpoint. The representative of the government naturally looks 
at it from the standpoint of the public. Friendly codperation 
between the representatives of the government and the officers 
of the railroads is desirable in order adequately to protect and 
promote the interests of both railways and public. 
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REGULATION OF GAR SERVICE UNDER GOVERNMENT 
CONTROL OP OPERATION 

Bt John J. Esch 

The exiatcDce of freight car shortage since March, 1916, and 
especially in the last two months, resulting in increased cost of 
living and widespread suffering to mitUons of our population, has 
compelled considerfttion of causes and methods of relief. There 
have been such shortages in the past, but they have been temporary, 
due largely to seasonal demands. 

Cab SBOBTA.aE8-BiNCE 1907 
Owing to the phenomenal prosperity during the year I907i 
there were two periods of car shortage in that year, one during the 
mid-summer months when the maximum shortage reached 30,370 
cam, the other during the last three months of the year when the 
shortage on December 24 reached 208,580 cars. During the fol- 
lowing years of 1908 and the greater portion of 1909 there was busi- 
ness depression, and the number of idle cars reached on April 29, 
1908, a maximum of 413,338 cars. During October and November 
of 1909 there was a small shortage. During 1911 there was no 
shortage. Is the fall of 1912 the shortage reached a maximum on 
November 7 of 51,259 cam. During the latter part of October, 
1913, there was another small shortage, with no shortage for 1914, 
the first year of the European war. The surplus of idle cars ex- 
tended throughout the year 1915, with a maximum on April 1 of 
327,084 cars. In 1916, however, owing to the tremendous demands 
upon the United States by the allied powers for munitions and 
supplies, there was a shortage on March 1 of 19,537 cars. Begin- 
ning with September 1, 1916, the car shortage increased until it 
attained 114,908 cars on November 1, with almost an equal number 
on December 1. On January 1, 1917 the car shortage had been 
reduced to about 62,000, but during that month it increased to 
over 100,000 cars. The shortage continued throughout the year 
and January of this year finds the situation more aggravated than 
at any other period of our history. 
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Cab Supply 



For the last tea years about 135,000 freight cars on the average 
have been ordered and about 2,500,000 are now in use, but onlyabout 
80,000 were ordered during 1917, a mateiial reduction notwith- 
standing the increased demands of traffic. "Prices, labor, material, 
deliveries and lack of funds have all contributed to keep the rail- 
roads out of the market." In the testimony presented to the New- 
lands Joint Committee on Interstate Commerce, representatives 
of the railroads declared that, owing to various causes and particu- 
larly to the regulatory control exercised not merely by the Inter- 
state Commerce Commission but also by the several statie com- 
missions, it was impossible to secure sufficient funds to finance the 
roads, and, as a consequence, orders for new cars, loccHnotives and 
other rolling stock have not been given and the normal increased 
demand therefor on the part of some roads has not been met. 

This testimony, taken together with the declaration made sev- 
eral years ago by Mr. James J. Hill that "the railroads of the coun- 
try must invest over five billion dollars for enlargement of facilitiefl 
upon roads now existing," leads to the concluaon that the present 
car shortage, to a considerable extent, is due to the underequipment 
of the roads. While it is true, as declared by the Supreme Court 
of the United States,^ "That it would be unreasonable to under- 
take to require a carrier to provide facilities which would meet 
every condition that might arise," nevertheless, common carriers 
should provide sufficient equipment to take care of seasonal de- 
mands, for these are recurrent, can be anticipated with reasonable 
certainty, and should be provided against. All efficiently managed 
public utiUties seek to take care of the peak load, and while this 
may mean keeping idle part of the equipment even for the greater 
portion of the time, the convenience of the puUic must be met. 

SoHs Caubk op Cab Shobtagk 
Some of the causes for existing paralysis of transportation are 

the following: 

L Lack of adequate yard, trackage, warehouse and elevator fa<9litiee,,wpe- 

dally in large manubctunng and produdng centers and at terminal poiots at 

the seaboard. 

•ffoutdm <t TetM Cmtral R. R. v. Mt^/a, 201 U. 8. 321. 
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2. I^ck of Buffident cats and motive power and ineffident operation. 

3. The holding of care by shippers asd oonaigiieee for speciulatiTe purpowa 
and the failure of cona^e«B to unload promptly. ^ 

4. Lack of ocean carrying space. 

6. The slow moTemeai of freight and shortage of can resulUng fnun the 
pfactioe of carriers in permitting reoonaigameat of cars and the eit«nt to whicli 
ahipptre have availed themaelvefi of teconsigmnent. 

The car Btatiatics furnished by the American Railway Assoda- 
tion and the Interstate Commerce Commiasion show an unprec^ 
dented movement of oars from middle and western producing centers 
toward the Atlantic and Gulf port terminals for consignment abroad. 
Inadequate warehouse, elevator and other facilities at these ter- 
minals and lack of ocean carrying space has resulted in unprece- 
dented congestion, thousands of cars bdng held on terminal tracks 
for days, weeks and even months, awaiting unloading. This con- 
gestion ha^ prevented the prompt movement of unloaded cars west- 
ward to their home haea. Notwithstanding embargoes declared 
by western roads on eastbound shipments, the congestion has been 
only partially relieved. 

Cab Sbbvicb LEaraLATioN 

Car service rules initiated by the carriers and voluntarily 
assented to have existed for several years. These rules regulated 
the exchange, interchange and return of cars, prescribed per diem 
charges and penalties for the violation of these rules. During 
periods of lax and normal freight movement rules were generally 
obeyed, but during periods of car shortage or congestion they were 
openly violated and penalties were not enforced because of fear of 
loss of traffic or retaliation. There was neither inclination nor 
power of enforcement. 

During the latter part of 1916 the Interstate Commerce Com- 
mission made repeated efforts to get the American Railway Asso- 
ciation, through its car service committee, to enforce its own rules, 
but failed notwithstanding the fact that the executives of some of 
the leading roads gave ready and effective support. The Commis- 
sion, therefore, to relieve a situation growing constantly more des- 
perate, after notice of hearing, issued an order on January 18, 1917, 
modifying the car service rules of the American Railway Associa- 
tion by requiring the carriers to return to their owners without 
diversion or misuse all foreign open-top cais and all railnuul owned 
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or ctmtiolled refrigerator, heater, ventdlator and insulated cars after 
being unloaded at deBtination, either loaded or empty, (a) direct if 
belonging to direct connections, (b) through the proper home route 
if belonging to other than direct connections, or in accordance with 
such rules as may be found reasonable and be prescribed, and to 
return all other foreign freight cars to their owners in accordance 
with car-service rules 1, 2, 3, and 4 of the American Railway Asso- 
ciation, or to ^ect a relocation of such cars in accordance with 
Buch other rules as may be found reasonable and be prescribed. 

This order was to have become effective April 15, 1917. War 
having been declared April 6, on April 11 the chief executive officers 
of the railroads met and resolved "That during the present war 
they will coordinate their operations in a continental railway sys- 
tem .... to produce a m^Timnm of national transportation 
efficiency" and created the ot^^anization necessary to effect this 
object. A car service committee was appointed and through it an 
earnest and partially successful effort was made to abate car short- 
age and congestion. 

Owing to the fact that the Interstate Commerce Commission 
was not unanimous in its order and report of January 18, 1917, due 
to doubts as to its authority to prescribe general rules relative to 
interchange of cars, and the reconimendation of the Commission 
that the "pimch" of law was necessary to secure prompt uid uni- 
versal observance, Congress passed, and on May 29, 1917 the Presi- 
dent approved the Car Service Act, defining " car service" as includ- 
ii^ "the movement, distribution, exchange, interchange and return 
of cars used in the transportation of property by any carrier subject 
to the Act to Regulate Commerce" and making it the duty of every 
such carrier "to establish, observe and enforce just and reasonable 
rules, regulations and practices with respect to car service." It 
was further provided that: 

Hie commisKon aimll, after hearing, on a complaint or upon ita own initita' 
tive without oomplaint, establish reasonable rules, regulations, and practices with 
i«q>eat to car serrioe, including the classifioation of cats, compensation to be paid 
for the OM of any car not owned by any such common carrier and the penalties 
or other sanctions for nonobservanca of such tuke. 

Whenever the commission shall be of opinion that oectenty exists for imme- 
diate action with respect to the supply or use of oars for transportation of prop- 
erty, the commisHion diall have, and it is hemby given, authority, either upon 
oonqilaint i>r upon it* own iuitiatiTe without eomptaint, at onoe, if it eo orden. 
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without answer or other formal pleading by the intenatod ourier or curien, and 
with or without notice, heaiing, or the making or filing of a report, according as 
the eommissioa may determine, to suspend the operation of any or all rules, r^u- 
lationa, or practicea then established with respect to car service for auch time as 
may be detenuined by the oommisaion, and also authority t« make such just and 
rooBonable directions with respect to ear service durii^ such time as in its opinion 
will best promote car service in the interest of the public and the commerce of 
the people. 

To eany out these broad powerB effectively the Commission 
on July 9, 1917, created the Bureau of Car Service, through which 
it has undertaken to regulate this service throi^hout the United 
States in eooperation with the carriers' committee. Much good 
has already been accomplished and thousands of cam, irrespective 
of ownership, have been ordered from congested centers to the 
South uid West where shortages existed. Car equipment has been 
pooled to expedite movement of coal to Lake Erie and Atlantic 
ports. The use of open-top cars has been denied to industries not 
essential in war production. 

How Cab Seevice Can bb Increased 
Car service can be increased through voluntary effort on the 
part of shippers and carriers and through regulation. Shippers can 
load cars 10 per cent above their stenciled carrying capacity; ship 
full instead of less than carloads lots; increase their storage room; 
install effective loading and unloading devices; order no more cars 
than needed; regulate their shipment as far as possible so as to 
avoid a glutted or congested terminal market; purchase coal and 
other supplies at times when traffic is slack; join with other shippers 
to make a full carload billed to a common destination ; cotiperate 
with carriers in establishing "sailing days." 

The carriers can on their own motion expedite trafiBc move- 
ment by reducing the 15 per cent of locomotives ordinarily imder 
repair to 10 per cent, thereby adding 3,325 to the number in service; 
increase the average per diem run of locomotives from 75 to 90 
miles, thereby in effect addii^ 3,300 locomotives; reduce the num- 
ber of cars now normally under repair from 6.5 per cent to 4 per 
cent and thereby release 64,000 cars for active service; increase the 
average per diem run of freight cars from 25 to 30 miles and thereby 
add 20 per cent or 515,000 cars to the existii^ equipment. 

If these suggestions making for efficienqr were even partially 



Digit 7.3 o..GoO<^lc 



KboxHiAxion of Car Sbbvicb 30. 

carried out by shippers and cfuriers there would be no question of 
car shortage to solve at this time. While there has been an earnest 
and patriotic spirit niamfested throughout the country to get the 
most use out of cars and locomotives, the compulsion of law and 
regulation made pursuant thereto has been found necessary. 

Regulated Cah Service 

The c^ service rules voluntarily adopted years ago by the 
carriers have, since the decision of the Interstate C<Hnmerce Com- 
mission of January 17, 1917, with the modification already referred 
to and under the Caj Service Act, become laws capable of 
r^d enforcement. Existing rules approved by the Commission 
expedite traffic by allowing carriers to make a per diem charge per 
car for the use by another carrier with a maximum of S1.25 per 
day; to make a chai^ for the diversion of a foreign car; to charge 
demurrage against shippers for detaining cars after the two days' 
free time allowed for unloading; to make a charge for the recon- 
signment privilege. The purpose of these 'charges is not to increase 
the revenues of the carriers but to hasten the return of cars to the 
owning road and the loading and unloading of cars. The more 
rapidly this is done the less cars will be required. Slow movement 
means congestion. Doubling the number of cars without hasten- 
ing their movement will only add to the congestion. 

In time of emergency the Commission can suspend, with or 
without notice, hearing or the making or filing of a report, the opera- 
tion of any existing rules, regulations or practices with respect to 
car service and can make such just and reasonable directions as 
will best promote such service in the interest of the public and the 
commerce of the people. Only recently the demurrage rates were 
increased to a maximum of $5 per day to lessen congestion. That 
high demurrage rates reduce by one-half the time consumed by 
shippers and consignees in loading and unloading, the experiences of 
California and Canada fully attest. 

Congress could greatly increase car efficiency by standardizing 
cars, locomotives and other equipment. It has already standard- 
ized air l^akes, automatic couplers, running boards, grab irons, 
ladders, sill steps and hand brakes in the interest of safety. Stan- 
dardisation of cars and equipment will result in efficimcy as surely 
Ofl it has already done in the manufacture of automobiles. There 



Digit 7.3 o.Goot^le 



40 Thb Annai£ of thh Ambbican Acaobut 

are almost as many types of ears as Utere are rulroad systems. As 
they paas from ^^stem to system tfaey must be repaired from time 
to time while on lines remote from the owning line and where nec- 
essary spare parts are not obtainable: delay or an imperfect job 
results. In 1914 the rulroads hauled one empty for every two 
loaded ears, due in la^^ measure "to the design and construction 
of freight cars, which are for the greater part deeded for special 
service, rendering them incapable of tranqmrting a load except in 
one direction with a given commodity." Hopper coal cars are an 
example. With standardization, a type of car could be built that 
would be readily unloadable and fitted for a back haul. If unifica- 
tion of control ia to result from the war, standardiEation may ftdlow 
naturally and without legislation. It should come gradually, even 
aa a result of legislation, and should apply only to new equipment. 

KEOULA.TI0N OF Gab Sbbticb Uhdbb Gotbbnmbnt Contbol 

By proclamation of December 26, 1917, and under the Act of 
August 29, 1916, and the Resolution of April 6, 1917 declaring war 
against Germany, the President, through the Secretary of War, 
took possession and assumed control at twelve o'clock noon of De- 
cember 28, 1917, "of each and every system of transportation and 
the appurtenances thereof located wholly or in part within the 
boundaries of the continental United States" consisting of railroads, 
etc. The proclamation gives to the Director General of Railroads 
appointed thereunder, power to issue orders, general or special, 
which shall be paramount, even though they override existing statr 
utes and ordei? of the Interstate Commerce Commission or of state 
commissionB. 

Conceding the constitutionahty of the grant of such power, it 
is evident that existing car service rules appUcable in time of peace 
and under private ownership may be materially modified or even 
abrogated now that the roads are taken over, under the war power. 
Already the Director General has requested the Interstate Com- 
merce Commission to change demurrage rates to a maximum of $10 
per car. In his first order issued December 29, he ordered all trans- 
portation systems to be operated as a national sjratem, and "all 
terminals, ports, locomotives, rolling stock and other transportation 
facilities" to be fully utihzed without regard to owner^p. This 
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gives BSnctioDto pooling of equipment, already practiced since last 
May as to freight cars, by the Railroads War Board. 

The unification of the roads and surrender of control by their 
owners of all equipment will be the most salutary kind of revolution, 
a revolution which in large part will remain whether the roads are 
returned to the owners after the war or are controlled or owned by 
the government. T7nified government control during this war will 
make the freight car as current as a dollar bill and be governed by 
^the same economic law — go where it can be used. It will be as 
responsive to the needs of traffic as the Pullman car is to " the needs 
of the traveUng public." If this be true, then fewer car service 
rules will be necessary during the war. 

Under order No. 1 of the Director General, designation of 
routes by shippers, heretofore authorized by law, are to be disre- 
garded to promote speed and efficiency, cross hauling of freight and 
use of circuitous or long-haul routes are to be discontinued for the 
same purpose as are also traffic agreements between carrieis. The 
result of this order will make it possible to discharge many men, 
eliminate advertising, maintenance of needless offices and effect 
other ecODomes, but the greater cost of government maua^ment as 
a rule, may offset the savings, if past experience is any guide. 

Before the proclamation of December 26, the railroads, in the 
interest of coal conservation and to release train crews and locomo- 
tives to haul freight and to reUeve congestion, had abandoned many 
of their passenger trains, especially in eastern territory. In fur- 
therance of this movement the Director General has ordered "so 
far as practicable, the annulment of passenger trains which interfere 
with giving necess^ freight service." Hundreds of passenger 
trains have already been taken off and a reduction of 20 per cent of 
through trains is contemplated. On the passenger trains still re- 
maining, the use of private and observation cars has been aban- 
doned and the use of sleeping and parlor cars on daylight runs, 
because of their weight and restricted seating capacity, are to be 
dispensed with. As passenger traffic is diminished, freight traffic 
can be increased and speeded up and the winning of the war made 
possible. To do this, who will not be willing to make some sacrifice? 
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PHYSICAL NEEDS OF THE RAILWAYS UNDER GOVERN- 
MENT CONTROL 

Bt JuLnrs H. Fabhblbb 

Railway congesUon Diay result from two wholly distinet formfi 
of inadequacy, so far as concerns equipmbnt; an inadequate supply 
of equipment, or inadequate utilization of equipment already in ser- 
vice. Having first ascertained which particular form of inadequacy 
is responsible for some specific experience in congestion, it becomes 
possible to determine what shall be the proper remedy. Govern- 
ment control over the American railway system, which became 
effective as the calendar year 1917 was drawing to a dose, was made 
necessary partly by the congested condition of railway traffic, es- 
pecially in the eastern section of the United States. To arrive at 
an estimate of the equipment and other facility needs of the railways 
while under government control, it is advisable briefly to review 
recent traffic histoTy, to ascertain what steps led up to the Fresi-> 
dent's proclamation taking over the railways, and finally to attconpt 
a forecast of the probable traffic develoinnents and physical needs 
of the near future- 

For the sake of clearness and convenience, certEiin terms will be 
used throughout this article to convey certain specific meanings, as 
follows: "Period of government control" will be used to include 
such period after the declaration of peace as may be assigned (either 
by Congressional or Presidential action) for the retention of the 
lines. The term "railway facilities" throughout the article will 
denote the general rulway plant, including roadway and track, 
bridges, stations and other structures, with the sole exception of 
equipment. "Equipment" will refer to the movable part of the 
plant, including locomotives and cars of all kinds. "Motive power" 
will refer to locomotives, while "rolling stock" will be used to apply 
to cars as distinguished from locomotives. . Inasmuch as the dis- 
cussion will center almost wholly on frfflght traffic problems, "roll- 
ing stock" will indicate freight cars imless otherwise specified. 

The railways of the United States are under constant ob%a- 
ticm not only to maintain their facilities and equipment, including 
«3 
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repaits, retirements, and ordinary replacementa, but also to add 
such new facilities and new equipment each year as will enable them 
to keep up with the growth of traffic. There is a clear distinction 
between maintenance of the railway plant at normal level, and such 
improvements and betterments as represent additions to the plant. 
The cost of maintenance is an operating expense, met from current 
revenues and chargeable to "maintenance of way and structures" 
and "maintenance of equipment" accounts. The cost of additions 
is a capital charge, whether the new facilities and equipment are 
paid for out of surplus earnings or are financed by the sale of securi- 
ties. The distinction is not only one of accounting, but also reflects 
the purposes for which maintenance "Snd additions are carried out. 
Maintenance work is designed to keep a railway in condition to 
meet the normal traffic demands that, judging by past records, will 
be made upon it; new additions axe made to caxe for the added 
traffic that is expected to develop from the growing needs of a 
community, or to promote economy and efficiency in operation. 
These distinctions should be borne clearly in mind, as they have 
a defluite bearing on any discussion of physical railway needs. 

Gbowth of Tbafwc, Equipment and Facilities to 1917 
Growth of railway traffic has been astonishingly great in recent 
years. From 1908 to 1915 the annual increase in tons of revenue 
and non-revenue fre^bt carried one mile, or ton-miles, was less than 
4 per cent, while the number of passei^ers carried one mile, or 
passenger-miles, increased less than 2 per cent per year. Since 
1915, however, both forms of traffic have grown by leaps and 
bounds. The calendar year 1916 showed an increase in freight 
traffic over the fiscal year 1915 (ended June 30) of about a third, the 
increase being from a little over 300 billion ton-miles to about 400 
billion ton-miles. This was the growth of a period of eighteen 
months. The calendar year 1917 showed an increase over 1916 of 
not leas tiian 10 per cent, which would place the 1917 traffic in the 
n^hborhood of 450 billion ton-miles. For the thirty-month pmod 
from July 1, 1915, to December 31, 1917, this represents an in- 
crease from about 300 billion to 450 billion ton-miles, or 50 per cent. 
Similarly, passenger-miles increased from 32 billion in tjie fiscal 
year 1915 to 35 billion in the calendar year 1916, an increase of 
approximately 10 per cent in eighteeen months. The passenger 
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buBtness in 1917|Wa8 tmoBually heavy, partly oving to the demands 
of war travel, and partly to heavy troop movements. While exact 
figures are not as yet available regarding the passenger traffic of 
1917, it was approximately 16 per cent greater than in 1916, which 
would make it not less than M billion paasenger-milee. This is an 
increase for the pmod from 32 billion to 40 billion passenger- 
miles, or about 25 per cent. 

We have thus presented an extraordinary picture of traffic in- 
creases as between the annual periods ended July 1, 1915, and 
December 31, 1917, as follows: 

Ton-mileB, from 300 billion to 450 billion a year, or 60 per cent. 
r_ I^asenger-milee, from 32' billion to 40 billion a year, or 25 per 
cent. 

The significance of these astoundii^E figures will be made ap- 
parent in our discussion of phyaical needs. 

Railway mileage has increased but slowly during the past few 
years, the average annual increase b^g about a thousand miles. 
This refers to miles of line, or first main track. Increase in addi- 
tional trackage, Huoh as second, third and fourth tracks, yard tracks, 
and sidings, constructed to enable railways to handle a more inten- 
sive traffic, has been more rapid than in miles of line. Additional 
trackf^ has been growing recently at the rate of neaiiy 2,500 miles 
a year. Applying these annual rates to the thirty-month period 
, from July 1, 1915, to December 31, 1917, the best available figures 
make it appear that miles of line increased about 2,500 miles, and 
additional tracks abdut 6,000 miles. While this represents a con- 
siderable amount of new construction, it is an increase in line mile- 
age of only 1 per cent, and in additional track mileage of about 6 
per cent. Recollection that freight traffic increased 50 per cent 
during the same period and passenger traffic 25 per cent will lead 
to a realisation of the additional traffic burden thrown on each mile 
of line in 1917 as compared with 1915. In fact, traffic density as 
measured by ton-miles and passenger-iuiles per mile of line in- 
creased 48 per cent in the case of freight traffic and 24 per cent in 
the case of passenger traffic. This burden fell primarily on the 
railway staff, secondarily on the terminal facihtiea, motive power, 
^d rolling stock, freight and passei^^, and lastly ^on the other 
facilities included in the railway plant. 

While the growth of traffio was throwing this greatly increased 
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burden onto the railways, was there a corrraponding increase in the 
amount of equipment in service and available to handle the traffic? 
Detailed figures are not available to December 31, 1917, but it is 
possible to approximate an answer to this query. During the eigh- 
teen months from July 1, 1915, to Dec^nber 31, 1916, the increase 
in number of steam locomotives in railway service was less than 2 
per cent, the increase in freight' cars was considerably less than 1 per 
cent, and in passenger cars approximately 1 per cent. The year 
1917 offers a most complex record as to the construction and dis- 
tribution of new equipment, and as will be shown a httle later, the 
demaads of our allies and of our own armies in France drew off much 
of the production or^finally intended for the American railways. 
It probably does not overstate the case to say that as a whole 1917 
did not add over 1 per cent to the supply either of locomotives, or 
of freight and passenger cars, which would make the number in ser- 
vice on December 31, 1917, greater than on July 1, 1915, by about 
3 per cent in the case of locomotives and about 2 per cent in the case 
of cars. Thus with an added 2 or 3 per cent of equipment, and an 
additional 1 to 5 per cent of trackage, the railwasrs in 1917 were 
handling 25 to 50 per cent more traffic than in 19151^ 

The answer to what seems at first sight a most puzzling riddle 
may be found partly in the fact that 1915 waa & year of low traffic, 
partly in the monthly freight efficiency reports issued by the Rail- 
roads' War Board beginning with April, 1917. Such great increases 
in traffic as have just been indicated could not have been handled 
merely by taking up the slack of 1915, but must have been met either 
by greatly increasing railway facilities or by utili^ng existing facili- 
ties to a much greater d^ree than formerly. We have seen that 
mileage and equipment showed very moderate rates of growth from 
1915 to 1917, while traffic was growing by tremendous leaps; the 
first alternative, that of increased facilities, is therefore untenable. 
That the second alternative must more nearly approximate the 
correct solution is confirmed by the War Board efficiency reports 
and by the testimony of close studente of the period. During the 
first eight months of the War Board's operations (April to Novranber 

* Owing to the oontinually increasing axe and capacity of equipmoit, and to 
impTorementa in other facilities, railway facilities do not need to inomase pro- 
pcaiioDalty ao fast as traffic. My emphasis is merefy on the veiy wide margin 
here ghown bcAweoi the diffeieBt rates of incnase. 
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inoluaive) the avange load per loaded ou increased from 24 J tons 
in 1916 to 27.1 tone in 1917, or 9.3 per cent; Hba number of toim 
hauled per train increased from 026 tons to 672 tons, or 7^ per crat; 
finally, Uie daily mileage of locomotires increased 1.9 per oent. This 
resulted in a saving of 32 million train-miles and 1,350 million car- 
miles. That is, even with heavier loading, which might logically 
have tended to slow ap the movement of trains over the tracks, the 
drive for efficiency inaugurated by the Railroads' War Board had 
its result in greater carloads joined together in heavier trains, 
traveling longer distanoes each day than formerly. Combining 
these different factors into one, each freight locomotive during the 
seven-inonth period of 1917 hauled a greater amount of traffic, 
measured in tarns of ton-miles, by 11.1 per cent, than during the 
corresponding period of 1916, while dimilarly each fred^t car carried 
a greater traffic by 9.9 per cent. Available statistics on passenger 
traffic efficiency are far less definite and complete than those for the 
freight traffic, but witii the saow equipment limitations as in the 
case of frei^, on the one hand, and sinular increases in passenger 
traffic on the other hand, Uie use of each locomotive and car in 
the passenger service must also have increased greatly. 

The comparisons of the preceding paragraph are all of 1917 
with 1916, and portray considerable gains in efficiency in 1917. We 
have already seen that the year 1916 showed great traffic increases 
as compared with 1915, and with but shght additions to equipment 
and other facilities. It seems safe to assume, therefore, that operat- 
ing efficiency in 1916 was at a higher level than in 1915, and this in 
spite of the fact that 1915 was a year of business depression, when 
railway facilities were sot being utilized to the fullest. If the effi- 
ciency ai 1916 was greater than that of 1915, while the efficiency 
of 1917 was considerably greater than in 1916, it follows that the 
two-year gain in efficiency was more than conaiderable. 

The for^ioing review of growth of traffic, of equipment, and of 
facihties to 1917 brings us to the prospects and needs of the period 
of government control. At the outset we are confronted with the 
annoying fact that difficult as it may be to picture the immediate 
past and grasp the present, it is almost impossible to outline the 
future, even in the most sketchy fashion. What will be the period 
of the war, how will its needs and demands shape themselvesj what 
new alignments of men and materials will be necessary before the 
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ctarioD of peace is sounded? These and many Hunilar queries call 
for answer before the attempt be made to prophesy the future needs 
of the railways. Yet some idea of the raUway future is necessary, 
if our transportation facilities are to be kept up to their mark and 
do th^ share toward the prosecution of the war and toward the 
later general reconstruction. 

Equifubnt Fbobubus in 1917 

Before turning to the future, it may not be unfruitful to i^ance 
for a moment at the equipment problems confronting the American 
railways in 1917. The annual output of locomotives for domestic 
uBe has not been below 2,000 for many yeani, and has risen much 
higher in some years. In 1916 it was slightly over 4,000. Anything 
short of 2,600 would appear insufficient to take care of replace- 
ment and renewal needs. It is clear, of course, that a certain 
amotmt of construction each year serves merely to fill up such 
gaps in equipment in service as are due to loss by fire or wreck, eon- 
a^ment to the scrap heap because no loiter fit for service, and 
obsolescence. Replacements and renewals are for the most port 
charged to operating expenses. Over and above rei^acement de- 
mands are the demands for entirely new equipment to meet the 
needs of increasing traffic; and the cost of such equipment is a capi- 
tal charge. In 1917 the number of locomotives built for domestic 
use was only 2,600, or less than half the total output for the year, 
the balance being allotted to the French and Russian govemmentB 
and to the American army in France. These 2,600 engines for do- 
mestic order hardly more than met the normal replacement needs of 
the railways. With freight and passenger traffic in 1917 much higher 
than the 1916 and 191S levels, and with locomotive construction 
hardly sufficient to meet replacement needs, it is clear that what 
motive power was in service in 1917 must haire been driven at top 
speed to accompUsh the necessary results. 

The situation with regard to freight and passenger cars was not 
BO bad, although it was serious enough. The normal replacement 
need for freight cars is probably in the neighborhood of 100,000 cars 
a year. In 1916, construction for domestic use amotmted to 136,000 
cars, while in 1917 it dropped slightly below 130,000. That is, the 
domestic supply of freight cars in 1916 and 1917 added about 66,000 
can above replacement needs to equipment already in service, or 
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som^hing over 2 per cent. Passenger csr coDstnictJon for domestic 
needs Avengfe normally not leas than 2,500 can. In 1916 it was 
1,800 and in 1917 about 2,000, or below normal. Production of 
freight cars for toniga order in 1917 was about 32,000, while pas- 
senger oar constmction for foreign use was n^;ligible. 

The statistics of the foregoing paragraph may be aummariaed 
in the statement that with a freight and passei^er traffic running 
much greater than in 1915, the supply of new freight cars for do- 
mestic use was only slightly greater than sufficient for replacement 
needa, certainly hardly equal to providing for the abnormal traffic 
requirements of 1917, while the supply of new locomotives and pas- 
senger cars was not only below normal in 1917, but was probably 
insufficient to meet normal requirements for replacement. 

With this review (tf 1917 conditions in mind, and having before 
us also the growth of traffic and of equipment and other facilities 
from 1915 to 1917, we may now turn to the prospects for the period 
<tf government control. Such a survey of future prospects must 
rest partly on traffic possibility and partly on the possibility of 
keeping up the supply of new equipment, rails, bridges, ballast, ties 
and countless other materials that are included under the head of 
facilities. 

Tkaffic Possibilitibs dubino Pebiod of Govebnhent Contbol 
First, as to traffic possibilities. In the matter of passenger 
service, it may be assmned that under government control of trans- 
portation facilities and operation the needs of passenger travel will 
be very largely subordinated to the movement of absolutely neces- 
sary war materials and other necessary freight, food and fuel. In 
Great Britain every effort has been made since the outbreak fA 
war to reduce passenger travel upon the railways. To effect re- 
ductions low rates have been cancelled, special service has been cut 
down or abolished, free ba^age and other privileges have been 
largely withdrawn, and every effort made to induce the general pub- 
lie to refrain from unnecessary travel. When these various devices 
did not produce the fullest results desired, the Railway Executive 
Committee in 1917 took the radical step of increasing passenger 
fares 50 per cent by a stroke of the pen, the avowed object of the 
move being to decrease travel rather than to increase revenues. 
StQl other restrictionB are in prospect. Whatever st^is nuqr be 
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taken in the United States to stem the tide of passenger travel dur- 
ii^ the war, it is safe to predict that serious and earnest attempts 
will be made to keep it down to a reasonable level, if possible, and 
that the demands of the traveling public for such facilities as new 
passenger stations and other conveniencee, and for passenger equip- 
ment (especially for special equipment such as Pullman, drawing, 
observation, restaurant cars, and the like) will not be met untU the 
freight service has been taken care of, and that means not at all dur- 
ing the progress of the war. The history of the principal warring 
nations has given us a striking picture of official effort to keep down 
passeoger travel, and we may reasonably assume that the United 
States will soon be a figure in the same picture. In fact, efforts 
have already been made, both under private management and gov- 
ernment control, to make travel less attractive by providing less 
trains and fewer special services and conveniences per train. Pas- 
senger traffic may be kept stationary, or may even be reduced if that 
proves practicable. 

The problem of freight transportation is wholly different. If 
the United States is to be a significant factor in winning the war, her 
transportation system must be tuned up to highest pitch, both to 
meet the normal and legitimate demands of our economic activities, 
to supply vital munitions and supplies to our troops across the seas, 
and to assist our allies with the essential food and other supplies that 
will hold up their hands in the final stages of the conflict. Freight 
traffic will probably continue at its maximum, then, during the re- 
mainder of the war period. The maximum to date was the freight 
record of 1917, which was in the neighborhood of 450 billion ton- 
miles. In fact, the war demands for transportation in 1918 and 
later years may go above this maximum of 450 billion ton-miles. 
True, the traffic will be different in many respects, will be in different 
directions, and will be made up of different articles and in different 
proportions from that of normal times, but that the speeding up of 
our war machine will lay demands on our transportation system far 
above any yet made seems almost beyond question. Let us assume 
at the beginning, therefore, that traffic demands during the period 
of government control will be more likely to increase than to 
decrease. 
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GOVERNUBNT UtIUZATION OF EqUTPUENT AND FaCILITISB 

How will these demands be met? By utilizing the existing 
railway plant to fuller capacity than ever before, or by increasing 
the plant? Probably both methods will be called into play. In 
the first place, government unification should lead to many improve- 
ments in the utilization and coCrdination of railway facilities. The 
President's address to Congress on January 4, 1918, stated this 
clearly in the following words: 

It bad booome uamistaJmbly plain that only under goyenuaent administra- 
tiott otuk the entire equipment of the several ByeteiDB of transportation be fully 
and unieaervedly thrown into a coimnon BCrvice without iDJuiious diacriEnination 
agunst particular properties. Only under goverament adinimBtratioD can an 
absolutely unrestricted and unembarrassed common use be made of all tracks, 
terminals, terminal fadlitiee and equipment of every kind. Only under Uiat 
authority can new terminals be oonatnicted and devektped without i^ard to the 
requirements or limitations of particular roads. But und^ government adminis' 
tration all these thinga will be posuble, — not instantly, but as fast as practical 
difficulties, which cannot be merely conjured away, give way before the new 



The routing privileges heretofore held by the shipper, under 
the provisions of the Interstate Commerce Act, can be withdrawn 
by the Director General of Railroads if he deems desirable, and a 
hampering element in freight transportation be removed thereby. 
As a matter of fact, the congested situation in the east has already 
compelled the waiving of this privilege in many instances. At first 
sight it may not appear clear why the routing privilege hampered 
traffic, but second thought will bring into relief the fact that con- 
gestion could not be relieved at terminal or junction points, or at 
gateways into the east from west and south, so long as shippers were 
directing that certain freight shipments should move into or through 
those very terminals, junctions, or gateways. It actually happened 
during the sunmier of 1917 that the Railroads' War Board pleaded 
with large shippers of certain food supphes to relieve congestion at 
the Pittsburgh gateway by diverting their traffic through the south- 
east. The War Board could not accomplish this because the law 
tied their hands; the food administration took up the matter and 
the diversion was accomplished.' Under government control freight 
can be routed with little reference to the preferences of the shipper; 
the chief consideration will b? t? tPQve freight, and to move it 
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Again, govemmeiit control can unify the supply and distribu- 
tion of motive power and equipment, making of it virtually a na- 
tional pool. The Railroads' War Board iu 1917 pooled several kinda 
of fmght car equipment by meeting demands for cara from what- 
ever source happened to be available. Motive power was also 
pooled to a limited degree in December. Congestion in the Pitts- 
burgh district grew so serious that 100 western freight locomotives 
were commandeered by the War Board and placed in eastern ser- 
vice, while to relieve the coal situation in the West Virginia district 
25 locomotives were drawn from southeastern roads and turned over 
to two roads operating in that district. These efforts, excellently 
designed as they were, could be but partial solutions of the problem 
of congestion. The government can oi^aniee an extensive pool of 
motive power and of fre^t equipment without delay, friction, or 
any of the hampering restrictions that may accompany deals be- 
tween separate roads. In fact a step in this direction was taken 
by Director General McAdoo in January, when he directed Ameri- 
can locomotive builders to deliver to specific eastern lines all loco- 
motives completed during the months of January, February and 
March for railway order, regardless of the roads for which they were 
under construction. It was estimated that this would release 700 
locomotives for almost immediate service in the east diuing the 
three-month period, only a part of which had actually been ordered 
by eastern roads. 

Further, the Railroads' War Board pooled certain forms of 
frei^t traffic, notably the lake coal pool of June, the tide-water coal 
pool of July, and also iron ore pools at the lake ports. By agree- 
ment, shippers of coal and iron ore patriotically waived their indi- 
vidual identities for the time being and delivered their products at a 
conunon point or points, to be drawn against for whatever purpose 
seemed most needful. Shippers of other goods also threw their 
goods into what were virtually common pools of their kind of prod- 
uct. But while the War Board met with considerable success in 
the pooling of traffic, they were prohibited by law from pooling 
freight revenues, and this prohibition was a bar to the fullest suc- 
cess of their efforts. Roads that lost traffic in 1917 through pooling 
operations lost revenue as well, fmd while losses were incurred with- 
out protest by many roads, the inequity of the situation spelled 
failure for any widespread extension of pooling measures. The 
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Director General is hampered by no anti-pooling or anti-trust laws, 
and the guarantee to each road of its normal net income makes it, 
for the time being, a matter of little moment how, in what direc- 
tions, and by what routes traffic is collected, forwarded, pooled, pt 
otherwise disposed of. 

Thus it becomes clear why the government, as the controller erf 
the railway system, will be subject to none of the hampering restric- 
tions which undoubtedly had their share in bringing about the 
events that resulted in the President's proclamation. 

Not only can cars be pooled and distributed without restric- 
tion, but all the related and complex questions of car supply, of 
demurrage charges, of free time for loading and unloading, and other 
perplexing problems underlying car service, can be solved at one 
stroke by the government. Several steps have already been taken in 
that direction, as in the rules fixing demurrage rates on a sliding 
scale that become almost prohibitive after a week, and instituting 
definite restrictions as to free time for loading and unloadii^. The 
Director General may conceivably travel farther along the same 
line before the period of government control is terminated. Here, 
too, the Railroads' Wax Board through its important sub-<Jommittee, 
the Commission on Car Service, had attempted a solution of the 
problem with definite results. Freight congestion is largely a mat- 
ter of inadequate car supply and uneven car distribution as be- 
tween localities. The War Board's reports of total car short^e 
throughout the United States in 1917 throw light on the results 
attained by the Board through the Car Service Commission. From 
May 1 the total car shortage, that Is, cars for which there was de- 
mand but no immediately available supply, fell rapidly to Septem- 
ber 1, then reacted quickly to a high level on November 1. This 
reaction was partly seasonal, but probably represented also in part 
the rising tide of traffic offered. 

The Railroads' War Board met also with considerable co- 
operation from shippers in their campaign to increase car loading. 
Rules governing minimtmi weights were modified by the roads, and 
many shippers agreed to sink the identity of their goods and com- 
bine similar products from different factories in common carloads. 
The result of this campaign is reffected in the increased carload 
averages of 1917 already referred to, amounting to nearly 10 per 
cent. 
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As to making the present supply of motive power and rolling 
stock available, then, the government will have virtually a free hand. 
The only hampering factor may be found in the fact that during 1917 
the pressure of traffic, the shortage of labor, and the high coat of 
materials kept some roads from maintfuning their equipment at the 
highest level of repair. This applies more specifically to motive 
power than to cars, and also in some degree to track maintenance. 

The question of the adequacy of maintenance work is extremely 
difficult of solution. That the maintenance level in 1917 was not 
sufficient to the heavy traffic of that year may be admitted, but the 
reasons are a matter of some discussion. The cost of transporta- 
tion increased 28.9 per cent during the first eleven months of 1917, 
while maintenance coats increased only 11.1 per cent, nuuntenance 
of equipment increasing 14.9 per cent and maintenance of way 6.6 
per cent. This comparison is only suggestive, inasmuch as labor 
and mat«rialB enter into transportation and into maintenance in 
different proportions, yet it has a certain significance. It seems 
reasonable to consider the scarcity of labor, the high cost of 
materials, and the terrific pressure of war traffic which forced equip- 
ment to remain in service when it might ordinarily have been 
shopped, as the predominant causes for the relatively low main- 
tenance of 1917. Hailway shop labor was unusually mobile, owing 
to the competition of higher wages in munitions and other factories, 
and fiowed into other industries with appalling ease, some railway 
shops turning over their forces two or three times durii^ the year. 
This shortage of shop labor had an especially disastrous effect on 
the maintenance of equipment. 

This disposes of the problem of inadequate utilization of equip- 
ment and brings us to the more difficult problem of the supply of 
equipment and other facilities, and necessary additions thereto. 
This problem introduces factors so complex and so vast that we can 
hardly attempt more than a brief enumeration of the factors and a 
statement of their general relationship to the question as a whole. 

Needed Eqotpmbint and FAciLrnEs dndeb Govehnmbnt Contbol 
To begin with, it must be clear that a living organism must 
ather grow or d^;enerate. The transportation system is a part of 
the economic body of a people ; it furnishes the economic arteries and 
pumps goods through those arteries. It must live and grow, or the 
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people's pn^resa is doomed. We have seen that the past two and a 
half yean have added little to the facilities of the roads, compared 
with the great increase in traffic We have also seen that traffic 
will continue at a high level, perhaps higher than in 1917, and that 
the general condition of railway equipment and facilities at the be- 
ginning of 1918 is on some roads below par. Tbeee various realisa- 
tions lead necessarily to the conclusion that new facilities and new 
equipment must be added under government control and in con- 
siderable amounte, if the railways are to perform their full share in 
the war. 

In the earlier analysiB tA maintenance and additions, we saw 
that the former is chai^eable to operating expenses, while the latter 
is a capital item that may be changed to surt^uB or provided for by 
means of new securities. As to railway maintenance work during 
the period of govemm«it control, that should proceed on a fully 
adequate level. This evident fact is recognized in the legislation 
now before Congress (which may become law-before this is in print), 
which specifically provides for adequate maintenance and deprecia- 
tion charges.* These should take care of war time requirements for 
repairs to equipment and facilities, for replacements, and for ordi- 
nary renewals. As expenditures of this nature are chargeable to 
operating expense, they will be guaranteed by the federal govern- 
ment during the period <A control. Under these conditions, there 
should be no reason why the railways cannot keep up their plant to 
a fair degree of efficiency, barring only the war time exigencies of 
the supply of labor and of materials. 

Railways never stop improvement work. Even under the 
uncertain financial and operating conditions of the last six months 
of 1917, the roads invested about (200,000,000 in their properties, 
in large measure for the purpose of bringing Uieir plant nearer the 
point of moBt efficient service. We may assume that during the 
period of government ctmtrol the railways will so far as possible 
continue thedr custom of putting a portion of net earnings back into 

* The language of the proposed Senate bill is Bs>follows: "The Piesident ia 
further authoiu«d to make in sutsh agreement all reaaonable proviaions for the 
mamtenanoe, lepair, Hod ranewals of tin property for the deproDution tiwrettf and 
for the oieatiMt of neoeawry Kserre funds in oonuectkin tiierewitii, to the end 
that at the termination of federal contiol the property ahall be returned to each 
carrier in substsatially as good repair and in substantially as complete equip- 
ment as at the beginning of federal control." 
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their plant, and will invest part of the net operating income (the 
so-caUed "standard return" of the law) guaranteed them by the 
government, in their properties in the shape of additions to facilities 
and equipment. The standard return ae provided in the proposed 
bill amounts to something over $900,000,000 a year. There should 
be added to this an amount of from $50,000,000 to $100,000,000 of 
net income from other som'ces. Out of the sum of the standard 
return and this net income the roads must take care of war taxes, 
interest and other fixed charges, and must meet dividend require- 
ments. A large part of what balance is l^t will imdoubtedly be 
invested in their plant, in the form of additions and betterments. 
Many of the weaker roads will have no balance for improvements, 
so that improvements out of the standard returns will necessarily 
represent amounts expended by the more prosperous roads out of 
their own balances on their own properties. Even for strong roads, 
the money available for additions and betterments out of the stand- 
ard return will almost certainly be insufficient for necessary additions 
to the plant during the period of control, and this will be the case, 
a fortiori, with the roads that have no balance. In other words, the 
weaker roads certainly, and the stronger roads probably, will be 
forced to secure new capital for needed additions to their plants. 

While there is no absolute distinction between improvement 
work financed by sale of securities and that paid for from net earn- 
ings, yet improvements charged to earnings are usually of the kind 
represented by increasing the weight of rail, the size of cars, the 
weight and tractive power of locomotives, and adding more ballast, 
more ties, and the like — in short, an aggregate of many small im- 
provements; while improvements financed by security issues are 
usually large-scale additions to the plant, such as the construction 
of new lines or branches, the purchase at one time of a hundred new 
locomotives or a thousand new cars, or the construction of a com- 
pletely new terminal, 

If the foregoing reasoning is correct it follows that considerable 
new capital must be raised during the period of government con- 
trol, and that such new capital mugt be expended upon the many- 
additional facilities that the demands of war traffic and general war 
conditions will call for. Briefiy summarized, such facihties will 
comprise principally the following: 
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Terminal faoilities. These are needed as much as any 
other kind of facility. 

Additional tracks, especially in tenninal yards and at 
concentration points. 

Additional lines into port terminals as developed, to new 
shipbuilding plants demanded by war needs, and to training 
camps, embarkation atations. quartermaster depots, and the 
like. Considerable work of tnis nature was carried on in 1917; 
it will be needed in much greater degree as the participation of 
the United States in the war grows greater. 

Improved shopping and other working facilities These 
are needed to keep equipment in order, to conaerve man-power, 
and to enable more work to be produced by each man. 

Increased motive power. Even with the locomotives of 
the American railways in one gigantic pool, and with the diver- 
sion of pctssenger locomotives into freight service, the demands 
will probably exceed the available supply. High-powered 
locomotives capable of hauling heavy freifdit trains will be 
especially needed, and it will be absolutely essential to add 
engines of this type to railway equipment. 

There must also be a considerable addition to the fright 
car equipment. The roads will need a considerable number of 
coal and ore cars, also other freight cars of many kinds. 

What will be the aggr^ate amount and total cost of new facili- 
ties and equipment needed by the railways during each year of gov- 
ernment control, whether paid for out of standard return or from 
new capital issues? Clearly any attempt at estimating ^tber the 
physical units needed, or their aggregate cost, will be but an approxi- 
mation. Yet we may assume that capital must be forthcoming 
during each year of government control for 3,000 new miles of track 
of all kinds — say 500 miles of main line, and 2,500 miles of additional 
tracks, yard tracks and sidii^s — and that the demand for new equip- 
ment over and above renewal needs will amount to 2,000 loco- 
motives and 50,000 freight cars. The cost of these facilities, and 
of other facilities that may be required, may be estimated roughly 
as follows: 

SOO mike of Hue @ 135,000 $17,500^000 

2,500 miles of other brack @ (25,000 62,500,000 

2,000 locomoUTOB @ $75,000 160/)00,000 

50,000 freight c&n @ $2,600 125,000,000 

Otiier fwdlitaee, not leaa than 200,000,000 

Total $565,000^000 
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These rough eatimates are all conservatively made, with due 
regard to current prices and prevailing labor conditions and wages. 
For example, in arriving at $25,000 as the average cost of laying a 
mile of track, no account was taken of the or^nal cost of the land, 
but merely of the cost of rails, ties, ballast, and track fastenings, 
the cost of grading and filling, and a very moderate estimate of the 
labor cost of laying the rail, as follows: 

Hail (100 IbB. POT yd.) 157 tons @ MO $6,280 

Ballast {2 ft. deep, 7 ft. wide) 2,740 cu. yds. @ «1 2,740 

TieB, 2,000 @ $1.00 -. 2,000 

l^ack fastenings (bogs, switch fasteningB, tie plates, bolta, etc.) 2,000 

Grading, filling, etc 6,000 

lAbor coat per mite 5,080 

Total $26,000 

Miles of line have been estimated at $35,000 per mile, to allow 
for cost of laud and ior buildings that may need to be erected. 
This is a very low aven^. 

In brief, the best attempt at a guess — ^for it is nothing more at 
present— leads to the opinion that the railways of the United States, 
while under the control of the federal government, will not only be 
under the necessity of adequately maintaining their equipment and 
other facilities, including all repairs, renewals, and replacements, 
with proper depreciation charges, but will also put into their plant 
each year an amount certainly not less than $500,000,000 — probably 
more — ^that will represent additions and improvements to plant. 
Maintenance chaises will be cleared through the operating expense 
accounts. The cost of additions and betterments must be borne in 
laige part by the issuance of new securities. How these secmities 
shall be financed is no concern of the present inquiry; what does con- 
cern us is that for capital account the railways must expend not 
less than half a billion a year on their properties during the period 
of government control. This amount is if anything moderate and 
conservative; only a small part rA it can come out of the standard 
return, while a considerable part must be financed in the open 
market. It would seem to follow as a logical concIuEdon that the 
greater the standard return allowed to the railways, the smaller the 
amount for which special financing arrangements must be made by 
the Director General of Railroads. The railways may safely be 
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expected to ioveet the lArgest poaable proportion of tlieir utaodard 
return in their iwoperties, while the Director General will certunly 
keep the aggregate of railroad financing at a minimum consistent 
witii efficient operation. Whatever the results of these various 
efforts, it seemB reasonable to conclude that the aggr^^ate amount 
of ca^iital needed each year will more likely be above $500,000,000 
than below that figure, and furthermore, that a large im>portion 
of this annual amount will call for the issue of new securities. 

Non:.— Since this article went to preas, the Director Oaunl (rf lUflroada has 
inm>id blank f iwms to all raihrajra, requeating that they be filled out m&t atatis- 

tioB aa to ttmnawfarf thf TmnfaTurnMr aquippunt^fnraitHiliniia mmJ fac<l«mBnl-ji, 

and Ua new exteoaiona of road or Ixanohee. The retuma made on theae forma, 
when compiled, will throw a flood of light on the problem which I have 
attempted to picture in its broad outlines. — J. B. P. 
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ADJUSTMENT OF LABOR'S DEMANDS DURING FEDERAI/ 
CONTROL OF RAILROAD OPERATION 

Bt Glenn E. PLtncB 

Legal Status of Railboad Pbofebties 
Railroads are public highways, bo declared by the viuious Btate 
coDstitutions, uid bo held by the Supreme Court from the begin- 
niii^ of raUroad history. They are in the nature ctf things public 
* highways to be used in a particular manner, but highways devoted 
exclusively to pubUc use, and over which the public have an inde- 
feasible right of transportation. Under the terms and conditions 
prescribed by law the operation of railroads as public highwaj^ is 
purely a function of government, the exercise of which has been ' 
delegated by the various states to the corporations which they have 
created for that particular exclusive purpose. All of the property 
which railroad corporations have been permitted to acquire 
under the terms of their charters is held subject to the perpetual 
r^bt of passage retained by the public. Public highways are mat- 
ters purely of public concern, in which no private property interest 
can exist, except such interests as have been conferred by legislative 
enactment. The extent of these private interests must be deter- 
mined from the terms of the grants under which they have their 
existence. All interests in public highways, which are not included 
within the grant which the legislature has made, remain in the pub- 
lic. All of the functions which railroad corporations exercise under' 
their charters are delegated governmental functions. 

There are naturally three separate and distinct interests in 
railroad properties: the interests of labor, the interests of capital, 
and the interests which the public have retained in this properly 
which has been acquired solely for public use. Labor's interests 
are inherent, not based on grant or legislative enactment, save for 
those r^bts which are protected by remedial legislation. Labor 
has the r^ht to demand, and the public interests require that it 
abaU obtain, sufficient remuneration to attract men of the required 
intelligeaee to c^er their employment in the service, and to provide 
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sufficient inducement to retain these men in the public service. The 
interests of capital are protected by contract and baaed on l^isla- 
tive and charter grants. Under such grants capital is entitled to 
receive a fair return for its use in the public service, and this fair 
return must be so construed as to afford sufficient inducement to 
attract capital to the public service and to retain it permanently 
in that service. The public interest requires that the tax levied in 
the shape of tolls and charges shall produce an amount sufficient to 
satisfy the interest of labor and provide the agreed returns on capi- 
tal, in addition to protecting the integrity of the investment through 
proper maintenance and renewal charges. The public interest is 
entitled to protection against the imposition of tolls and charges in 
excess of the rates nec^sary to produce an income which shall satisfy 
the requirements of labor and of capital. 

Extent of Labob's Intebebts in Railboad Fbopebties 

I wish to outline, briefiy, the extent of labor's interests in rail- 
road properties: first, as to the number of citizens directly affected 
by such interests; and aectmd, the amount and importance of the 
financial interests involved. 

There are approximately 1,700,000 men employed in railroad 
operation within the United States. Allowing three dependents to 
each worker, 6,800,000 are directly dependent upon railroad opera- 
tion for their livdihood. This is about one-sixteenth of the popula- 
tion of the continental United States. This proportion of the total 
population is therefore more directly interested in the solution of 
railway [ffoblems than the rest of the entire citizenry of the 
country. 

The public paid in wages and salary to the 1,700,000 men who 
operated these railways, in the year 1916, the sum of $1,500,000,000. 
For the use of capital in the same year there was paid, in dividends 
and interest, the sum of (827,000,000. The owners of the money 
which was devoted to rulway service of the public have capitalized 
their investment at 121,000,000,000. If the return pud to labor 
were oapitalized on the same basis, it would represent a labor in- 
vestment of upwards of $37,000,000,000. This actual labor invesir 
ment is nearly double the amount for which the actual money in- 
vestment has been capitalized. The capitalization of the money 
investment, however, does not actually reinesent the number oi 
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dollan emi^oyed in the public service, but represents merely the 
par Tt^ue of the securities which have been issued a^iinst an actual 
investment of dollars which is very much less in amount than that 
which the face or par value of the securities purports to represent. 

The number of dollars actually employed in the service of the 
public in nulroad operation, and entitled by reason of that service 
to receive a return in interest or dividends, corresponds, in principle, 
to the number of men employed in this service, and entitled to re- 
ceive compensation in the form of wages or salaries. It is just as 
much a fraud against the public to pad the dollar pasrroU in such a 
manner as to require an increased exercise of the state's delegated 
power of taxation, in order to pay a return on such a padded capital 
payroll, as it would be to pad the wage payroll. 

In the present situation there is no padding of payrolls for the 
advantage of labor. No fictitious names appear on such payrolls. 
No amounts are paid out for services which are not actually ren- 
dered. The number of men employed, the hours, days, or months 
of their service, are definitely ascertained. The amounts which 
they receive for the services actually rendered are known with great 
certainty. The public are not defrauded by the payment of wages 
for fictitious employes who render no service. 

It is not so with capital. We do not know the number of dol- 
lars actually invested and which at this time are employed in the 
service of the public. We only know that the capital- payroll pur- 
ports to represent $21,000,000,000, which are alleged to be serving 
the public, but it is admitted that $4,000,000,000 of this amount is 
duplicate capitalization, and it is also admitted that the remaining 
$17,000,000,000 of securities do not in all cases represent the actual 
□umber of dollars devoted to the pubhc service, — as in the Alton 
case. Its capitalization is $121,000,000, yet Mr. Harriman ad- 
mitted, when on the Btand before the Interstate Commerce Com- 
mission, that $60,000,000 of these securities outstandii^ did not 
represent a single dollar of property or investment. The most con- 
servative defender of raih-oad securities will not attempt to defend 
the Alton capitaUzation, and it is severely condemned by nulroad 
financiers themselves, but it is so condemned only because the facts 
in the case have become ratablished. The record is known, and 
while not all raih-oads have practiced the same frauds, to the same 
extent, few railroads are free from this taint in their finaooiering; 
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Emd many railroads equal, or exceed, in the extent of tbe frauds 
which they have perpetrated, tbe known facts in the Alton case. 

Labor is capital. The engineer who conunands and is paid a 
wage of $1,200 per year performs a service exactly equivalent in 
importance to the public as does the investment of $20,000 for which 
the public pays a return of 6 per cent per year. The capital invest- 
ment and the labor inveatment are identical in worth and impor- 
tance. The one is entitled to as much protection as the other. 
Neither is entitled to any advantage or privilege denied to the other, 
but 80 long as a capital investment of $20,000 is permitted to mas- 
querade as an investment of twice that amount, and to receive for 
its services a double wage, by means of fictitious bookkeeping, capi- 
tal does receive an advantage which is denied to labor, and that ad- 
vantage must represent a corresponding loss or burden which either 
labor, the public, or both, must bear. 

' Heretofore when labor has approached cafMtal as its employer 
and asked for a betterment of working conditions, or an increase in 
the compensation to be paid for its services, capital has always 
replied: 

The rat«e which we mAy charge the public for the use of our property are 
fixed by law. We cannot increase our returns without legislative enactment. 
The net returns now secured under ensting rates are not sufficient to give us a 
reasonable return upon the amount for which we have capitaliied our inveetmoit, 
therefore,, we cannot increase your wages, unleat you can ptooure for us a cotie- 
sponding increase in rates. 

These rates, and any increase thereof, must be borne directly by the 
public, so that the labor organizations, in seeking to obtain better 
wage conditions, have tdways been placed in direct opposition to the 
public interests. It has always been made to appear that the 
laborer, through his organization, was seeking to obtain a benefit 
for himself at the expense of the public. 

Whenever capital has coneented to increase the wi^^ of labor 
it has immediately sought to secure an increase in rates, upon the 
ground that more money was needed to meet the increased operat- 
ing expenses, and that as the net returns were not sufficient to pay 
reasonable dividends on the number of dollars then expressed as 
being in the pubhc service, the increased cost of wages must be met 
by an increased rate of charges. 

The carriers have been strenuously contending that all of the 
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profits whioh tliey can make uoder rates fixed by law are the ex- 
clusive property of the owners of the money invested in the enter- 
prise; that the amount of such net profits represents the value of 
their properties; and that they are entitled to capitalise the value 
BO determined. They further contend that they are entitled to 
establish such rates as will protect the value so determined. 

If thiA be true, then the greater their net receipts, the greater 
the value of the interest which they claim in such properties. Any 
value which accrues to them by reason of a rate increase would be 
a property right, protected by the Constitution, and could not be 
diminished by an increase in wages made by direction of the govern- 
ment, without de^iaiving them of the value of their so-called prop- 
ertyright The evil of the situation lies in the uncertainty as to the 
detent of the private interest which belongs to the owners of the dol- 
lars invested in such properties. If that interest were ascertained 
and made definite, the evils of the old system of railroad operation 
would be very greatly corrected. There must be a determination of 
the actual number of dollars invested in such properties. We must 
know how many dollars are employed in the pubUc service, and what 
reasonable return th^ are entitled to receive. When these facts 
are judicially ascertained, then we can limit the taxing power so that 
no more than the necessary amounts of money shall be provided. 
If more is provided we can require that the excess, which the public 
has paid, shall be devoted to the public use in such manner as not to 
increase private interests. If such excess be expended in better- 
ments or additions to property, then the value of these betterments 
or additions is a part of the value of the pubUc interest. It is not to 
be added to the value of the private interest. If it be just, such 
^ excess earnings can be apphed to increase wages without increasing 
rates or diminishing rates without lessening wages. 

What Are the Exact Rights of Capital in Railroad 

Properties? 
The railroad labor organizations have determined that in the 
interest c^ labor the exact rights of capital in raihoad properties 
must be definitely ascertained. These organizations believe that 
this is also in the interest of the pubhc, and this must be done 
whether the railroads are to be operated under governmental con- 
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trol or are to be returned to private operation, Bubject to govern- 
mental regulation. 

The government tias now reassumed to itself its proper func- 
tion of operating these public highways. However, it is obligated to 
pay to the corporations, to whom the government had delegated 
the exercise of these functions, what is entitled "just compensa- 
tion." This "just compenaation" has been arbitrarily assumed to 
be an annual amount, equivalent, as nearly as may be, to the average 
annual net operating revenues for the years 1915, 1916 and 1917. 
No attempt has been made to ascertain whether or not this so-called 
"just compensation" is sufficient to meet the legal demands of capi- 
tal, or is more than enough to pay compensation for the amount of 
money actually devoted to the pubho service. If it is not enough 
we should know it. If it is more than enough the public are beii^ 
unjustly taxed, and if the public are beii^ unjustly taxed for the 
benefit of cap'tal, it becomes correspondingly more difficult to in- 
crease this tax to meet the just demands of labor. The necessity 
for a final determination (rf the amount of money required to meet 
the lawful demands of capital is greater, if possible, imder govern- 
ment control than it would be under private operation. 

Labor recognizes that an existing property r^t cannot be 
taken away by new l^ialatioD, without makii^ just compensation 
for the value of the right. All existing rights must be determined 
under existing laws. We are firmly convinced that the laws, as they 
are now written in the constitutions and statutes of the various 
states, as construed by thdr supreme courts, and the Supreme Coiurt 
of the United States, do afford an ample and sufficient basis for the 
determination of such rights. These laws do provide: (1) that 
railroads are public highways; (2) that the operation of a public 
highway is a governmental function; (3) that railroad corporations 
are agencies created for the exercise of these governmental func- 
tions; (4) that no private property interest can exist in a public 
highway, except that which is based upon a l^islative grant; and 
(S) that corporations cannot acquire or assert against the pubhc 
any property interest, right or privilege, except those which have 
been granted by their oharteie, or the laws under which they 
operate. 

If these premises are to be accepted, it necessarily follows that 
the extent of the property interests which corporations may enjoy, 
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in the public highways which they operate, must be determined 
from a study of the charter provisions under which they have ac- 
quired these properties, tt^ether with the UmitationB imposed by the 
laws of the jurisdiction within which they operate. 

Rights op Capital Most Be Dbterminbd bt Chabtbbs and Laws 
The limitations of this article preclude anything more than an 
outline of the theory above stated. The privilege of issuing rail- 
road seourities is a corporate franchise. The limitations imposed 
upon this privilege are expressed in the grant, or the laws under 
which the grant was made. Corporations, being creatures of 
statute, do not receive their franchises from the common law, but 
the common law has imposed many limitations upon the powers of 
corporations — Umitations which the experience of mankind, under 
the English system of government, has found necessary in order to 
preserve public rights against the encroachment of granted priy- 
il^es. Among these limitations so imposed by the common law is 
- the principle that unless directly authorized to do so by its charter, 
the corporation may not issue stocks or bonds of a par value in ex- 
cess of the amount of money actually paid into the corporation, as a 
guaranty for the performance of its franchises. This is perhaps best 
exemplified by tne decision of the Supreme Court of Alabama in . 
Commeraal Fire Insurance Company v. Board, 99 Ala., 1 at page 4, 
where the Court said: 

Capital stock is the Bum fixed by the corporate charter aa the amount pttid in, 
or to be paid in, hy the stookholders, for the prosecution of the buejneas of the 
corporation, and for the benefit of corporate creditors. The capital stock is to be 
clearly distinguished from the amount of property poeaessed by the corpora- 
tion At common law the capital stock does not vary, but remains 

fixed, although the actual property of the corporation may fluctuate widely in 

value, and may be diminished by losses, or increased by gains When 

we speak of capital stock of a corporation we are understood to refer to the sum 
aubsonbed in its organisation. When we apeak of stock we mean the certificate 
issued by the corporation to the shareholders, which certificates, like titles to prop- 
erty, furnish the evidence of ownership of the shares of stock. Capital stook ii 
the aggregate of money or other valuable things contributed or paid into the com- 
mon treasury, as condition of the exercise of corporate functions, and a security 
for their faithful and prudent exercise. It is the property of the corporation, 
dtarged with a trust, it is true; but neverthelees, in its poaaession and eontrtd. 

This common law requirement, that the amount invested in the 
of the corporate franchise should be the exact equivalent of 
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the par value of the corporate securities issued, was, in the early 
years of railroad hietory, modified to some extent by the different 
state legislatures. The abuses resulting from the legislative priv- 
ileges so granted became so scandalous that, beginning with Illinois 
in 1870, the people of the various states, through their constitutions, 
restored this old common law limitation to its former vigor and effect 
and at the same time deprived the legistaturd of any power in the 
future to in any way abate this requirement. 

Railroad history b^an about the year 1830. This common 
law limitation upon the privilege of issuing stocks and bonds was 
then fully recognized. Railroad builders recc^^zing this limitation 
and faced with the difficulty of financing their promotions if held to 
this strict letter of the law, began to include in the charters which at 
that time were directly granted by l^slative enactment, provisions 
authorising them to issue their stocks and bonds for a consideration 
less than par. In many instances these charters specifically pro- 
vided that such securities might be issued for any price the directors 
saw fit to accept and that, when so issued, they should have the 
same vahdity as though issued at par. The legislative authority 
so conferred upon these corporations was in abrogation of the com- 
mon law and undoubtedly made legal the issuance of what would 
othei'wise have been fictitious securities. 

At the close of the Civil War, although we were then in the early 
stages of railroad development, there had been many scandalous 
emissions of watered securities which called forth a tremendous 
popular protest. At that time the railroads claimed that they had 
a right to earn a reasonable return upon the par value of the securi- 
ties 80 issued. Many of the states faced this problem in the con- 
stitutional conventions called to frame new constitutions. Illinois, 
in 1870, adopted its present constitution in which it embodied the 
following provision: 

No nflroad ooiporatioii shall iosue its stock or bonds except for tDoney , labor, 
or property actually received and applied to the purpose Tor which such oorpcaa- 
tion vas created. Any stock dividoid, or other fictitious increase of capital 
•took or indebtedness shall be void. 

The right asserted by the railroads at that time was that they 
had conferred upon them by their charters the right or privilege of 
charging such toll as would afford them a reasonable return upon the 
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par value of the seouritiea which they had issued. In the oonatitu- 
tional debates, this assertion of right was met by the declaration 
that in order to prevent unjust taxation the people would provide 
in their constitution that the isBuance of securitiee must exactly 
correspond with the actual investment made, in order that the re- 
turns received by the holders of such securities might be accurately 
known to the public and in order that the power of regulation might 
be intelligently exercised. At that time no railroad company had 
ever asserted that it was entitled to receive a return upon the value 
of its property. 

In the Illinois constitutional debates, Judge Elliott Anthony in 
discussing the proposed adoption of the provision limiting the issu- 
ance of securities, said : 

I wish to expliuti for a moment when the evils come into the community by 
the inareoM of the capital stock. The managers oaie nothing about the public, 
but in order to keep up the stock, they raise the rat«e of freight in order to declare 
dividends upon the watered stock. It is a fact well known that the moment these 
managers, who care nothing for the public, get control of the railroads and ita 
eamiogB, they use them for the purpose of nmVing money and stock nuuiipulating. 
Ratee are increased largely, by which th^ seek to make their watered stock pay 
dividends and keep it up in the market, and the injury to the public is vei; great. 

Shortly thereafter Pennsylvania incorporated a like provision in 
its new constitution, and Mr. Howard, in addressing the conven- 
tion in the debates on this provision, said: 

But hereafter it should be known that the stock will not be allowed to be in- 
creased without limit. We should know that the stock is to be used for a legiti- 
mato and a valuable purpose; that it ia to build railroads; that the issue of stock 
is neoeasary to build them, and that it is not the intention to water the stock or 
increase it unneoessarily. After this stock is increased it must be made, to earn 
dividends; it must make its proper intwest, and the people of the Commcnwoalth 
must be taxed in the price of transportation for the purpoee of laising money to 
pay dividends on that stock, and, therefore, it is the right of the people to know 
that those issues of stock are Deceasaiy and that the proceeds are to be used for 
legitimate and proper improvements. 

In the Kentucky conBtitutional debates, in discussing a like pro- 
vision, Mr.- Clardy said : 

Now, it is a fact that a great many corporations in this State and elsewhere 
would show a much larger dividend, and the people would be able to see to what 
extent they had been impoaed upon by theee corporations, if it was not for the faot 
that the stock represente something wbioh really does not exist, and this we seek 
to avtad in this fifth seotion. 
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Space will not peimit me to go further into thu phase of the 
historical development of constitutional provisiouB. Enough haa 
been shown to demonstrate that the people, in the adoption of these 
[nY>TisionB, clearly intended to compel rwlroad companies to make 
the par value of the Becurities issued by them coincide with the 
unount of investment made by the subscribers to such securities, 
and that the corporation's right or power to tax the people by the 
impoeition of tolls and charges should be strictly limited to such 
eacercise of that power of delegated taxation as would procure a rea- 
sonable return upon the investment which the subscribers to such 
securities had made in the corporation. 

This constitutional provision has been embodied in nearly 
every new state constitution adopted since 1870, with the exception 
of the states of New York and Ohio, and in Ohio similar provisions 
are embodied in that portion of the constitution authorizing the 
creation of the state utilities oommissioD. . 

In many other states in which no new constitutions have since 
been adopted, like limitations have been established by legislative 
enactment. The effect of this constitutional provision was to re- 
store to full force and vigor the former common law limitation im- 
posed upon all corporations, and it had the further effect, in the 
various states which had adopted this provision, of depriving the 
l^islature of any power thereafter to remove the limitation so im- 
posed. The Supreme Court of Illinois, in the case of PeopU v. 
Union Consolidated Elevated Railway Co., 263 111., 32, held that by 
this provision of the constitution: 

lie State retains the right to regulate latM ohaiged by railroadi, but it haa 
not tbe power to fix tolb or charges at bo tow a rate as to destroy the investment 
<a dqnive the Company <d ite right to a reasonable return on the inreebnent. 

This constitutional declaration that issues of securities of a par 
value in excess of the investment actually made and applied to cor- 
porate piu-poses should be void now prevails in some 26 states. The 
common law prevails in all states except Louisiana and some code 
states, but in Louisiana the constitution prescribes the same limita- 
tion and in many of the code states like provisions have been sup- 
phed by the legislature. In many states that have not adopted new 
constitutions since 1870 this limitation haa been imposed by statute. 
The purpose of this limitation, as construed by the Supreme Court 
of Illinois, was to preserve in the state a right to regulate the use of 
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these hi^waye, provided that in such regulstioa the state did not^ 
deprive the carrier of its investment or a fair return upon the invest- 
ment. 

The full ra:tent of the private interest which the l^islature has 
granted to carriers in public highways, under such a Umitation, is 
measured by its investment devoted to the pubUc service, and any 
regulation of the use of the highways which preserves to the carrier 
the integrity of its investment and a fair return upon that invect- 
ment secures to the corporation all of the rights which are guar- 
anteed to it by the constitution. 

Labob'b Deuands can Best be Adjubtbd aftbb Capital's 
Rights ake Detsbwnkd 

The determination of the extent and value of the rights which 
have been granted to railroad corporations is a judicial question. 
The federal government needs only to provide a forum for the de- 
termination of that question, before whom all corporate interests 
may be presented. Such a determination will forever settle the 
extent of the private rights in our great national highways. Upon 
such a detemiination the demands of labor can be fairly adjusted 
without the antagonism of the owners of capital, and without undue 
popular disfavor. Organized labor is earnestly seekii^ to procure 
such a determination. We believe that the pubUc interest requires 
that this should be done. 

If this can be brought about a sound basis will have been laid 
for future regulation and even for governmental acquisition, if 
in the course of time the people should demand it. When these 
rights are so ascertained, the speculative element in railroad securi- 
ties will have been eliminated. Investments made therein by 
widows, orphans, insurance companies and savings banks will be as 
safe as though they rested upon governmental securities. Until 
this is done labor will be restless, capital will shrink from a venture 
that does not offer adequate security, and the sovereign powers of 
governmental regulation must be clouded with doubt and uncei^ 
tainty, and forever hindered by Htigation. 
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PRECEDENTS FOR PRIVATE OWNERSHIP AND GOV- 
ERNMENT OPERATION OF TRANSPORTATION 
FACILITIES 

By Dblob F. Wilcox, Ph.D. 

Private Ownership and Gotebnubnt Opbbation in Europe 

A report issued by the British Board of Trade in August, 1913, 
in response to an order of the House of Commons, dated December 
14, 1911, is entitled "State Railways (British Possessions and 
Foreign Countries)." This document gives certain statistics as to 
the ownership and operation of railways outside of Great Britain as 
shown by the latest reports then available. The railways are 
divided into four classes: (1) publicly owned and operated; (2) 
privately owned but publicly operated; (3) publicly owned but 
privately operated; (4) privately owned and operated. The total 
mileage recorded in this report ia 594,909. If to this is added the 
railway mileage of the United Kingdom, the total will be brought up 
to approximately 650,000 miles, of which about 250,000 miles are in 
the United States. Classified according to ownership and opera- 
tion the entire railway mileage of the world at the beginning of the 
war would be distributed approximately as follows: 

Publicly owned and operated, 164,057 miles, or 25.2 per cent 

Privately owned but publicly operated, 11,030 miles, or 1.7 per 
cent 

Publicly owned but privately operated, 35,244 miles, or 5.4 
per cent 

Privately owned and operated, 440,016 miles, or 67.7 per 
cent 

Total, 650,347 miles 

It will be seen from these approximate figures that prior to the 
war only about 11,000 miles, or less than 2 per cent of the railway 
mileage of the world, was in the pecuUar status of being privately 
owned and pubUcly operated. The situation has since been radi- 
cally changed by military exigencies, for the assumption by the 
govenunents of Great Britain and the United States of the operation 
70 
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of their privately owned systems has put about 300,000 miles, or 
almost one-half of the total mileage of the world, in this class. The 
available data with respect to pre-war precedents for state operation 
of privat^y owned railways are meager. The Brjtish report to 
which I have referred distributes the mileage then in this category 
as follows: 

Austria, 3,593, or 25.5 per cent of its total mileage 
Hungary, 5,771, or 44.7 per cent of its total mileage 
Belgium, 151, or 5.2 per cent of its total mileage 
Denmark, 61, or 2.66 per cent of its total mileage 
France, 229, or .9 per cent of ite total mileage 
Norway, 1,225, or 69.9 per cent of its total mileage 

It will be noted from the above that the only country in which more 
than 50 per cent of the railways fell within this category was Nor- 
way, and here the preponderance of public operation and private 
ownership was so great as to make this the characteristic plan for 
that country. As against 1,225 miles privately owned and publicly 
operated there were only 396 miles publicly owned and pubUcly 
operated and 296 privately owned and privately operated. While 
Austria and Hungary each showed a conHtderable mileage pri- 
vately owned and publicly operated, this arrangement cannot be 
said to be the characteristic one for either of th^e countries. Aus- 
tria had 8,074 miles of pubUcly owned and operated lines, and 
2,409 miles of privately owned and operated lines as compared with 
the 3,593 miles of privately owned and publicly operated lines. In 
Hungary there were 5,063 miles pubUcly owned and operated and 
2,058 miles privately owned and operated as compared with 5,771 
miles privately owned and publicly operated. In the other coun- 
tries, Belgium, Denmark and France the proportion privately 
owned and publicly operated was so small as to be practically in- 
significant. I have not found a full explanation of the situation in 
Austria and Hungary, but I take it that the privately owned lines 
operated by the state were held under lease, and were operated in 
conjunction with the publicly owned lines just as one railroad cor- 
poration frequently incorporates in its own operating system lines 
leased from other companies. I see nothing in this plan that can 
properly be regarded as a precedent for the present arrangement in 
Great Britain and the United States. When we come to an exami- 
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naticm of the situation in Norway we find here also that what on its 
face appears to be a precedent is aot oae in fact; for the govemment 
of Norway had a preponderant interest in the railways which were 
classed as privately owned. The total capital invested in these 
lines was shown to be £10,936,011, which was distributed as follows 
with reepect to the sources from which it was derived : 

From the state (shares and loans), £8,413,021, or 76.9 per cent 

From communes and individuals (shares), £1,084,&26, or 9.9 
per cent 

From outside loans, £273,632, or 2.5 per cent 

From earnings £1,164,832, or 10.7 per cent 
These figures show that governmental operation of privately owned 
lines in Norway was merely public operation of railways which had 
been heavily subsidised by the govemment and which were doubt- 
less soon to be excludvely owned by it. This does not furnish a 
precedent for public operation of privately owned lines in the sense 
in which this ia now being carried on in Great Britain and the United 
States. 

It may be said, therefore, that the working out of a correct 
policy imder the circumstances now prevailing in the United States 
must be undertaken without much help from direct precedents. 
The av^Iable published information with respect to the experience 
of Great Britain during the past three years is too meager, and the 
final results are at the preseot moment too uncertain to give the 
American public much sati^actory guidance. No doubt many 
Americans who, in connection with the work of the war, have had 
an opportunity to observe and secure knowledge of the practical 
results of govemment operation in Great Britain may be in a posi- 
tion to reach conclusions satisfactory to themselves, based upon 
British experience, and of course it is to be hoped that the United 
States government, through its intimate relations with the British 
government during the war, will be able to make advantageous 
vse of the results of England's experiment. 

Stbbbt Railway Pbbcbdents for Private Ownership and 
govbbnuent operation 
Before entirety giving up the search for adequate precedents, 
it may be well to examiiie_the forfeiture provisions of some of the 
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more recent street rculway resettlement franchises and contracts 
which have been worked out in certain American cities. 

* The Chicago resettlement ordinances of 1907 set the standard 
in many respects for "modern" street railway franchises in the 
United States. The ordinance of the Chicago Hallways Company 
had certain provisions of considerable interest in connection with 
this discussion. It provided that within three years i^t«r its pas- 
sage the company should perfect its title to the entire street rulway 
system then being operated by the receivers of the Chicago Union 
Traction Company, and should free this system from any Ueu or 
encumbrance other than those created under iia express author- 
ization. It further provided for the immediate rehabilitation 
of the system, and for the distribution of the gross receipts. 
After 'operating expenses and taxes had been paid, a sum equivalent 
to 5 per cent of the fixed purchase price of the street railway system 
was to be retained by the company, and the net receipts remaining 
thereafter were to be divided in the proportion of 45 per cent to the 
company and 55 per cent to the city, the city having the right upon 
proper notice, at any interval of six months, to purchase and take 
over the property at a price fixed in the ordinance, plus the cost of 
additions, extensions and bettennents made subsequent to its going 
into effect. Section 25 of the ordinance established a special remedy 
in case of the company's default in perfecting its title as required, 
and provided that in such case the city might take possesion of 
and operate the system upon terms and conditions quoted in the 
footnote.* 

' If, at any time, the Company shall be in default with raped to the obliga- 
tion expressed in subdivision (d) of Section 1 of this ordinanoe in regard to per- 
fecting title to its property and removing liens and encumbrances therefrom, the 
Company shall, upon demand, surrender to the City possession of ita entire street 
railway system and the City may enter into poBseesion thereof and of each and 
every part thereof, ntaintaininj^ operating, improving or extending the same, aikd 
keeping up the funds described in Sections 16 and 18 of this ordinance, in bU 
respects as the Company might do, and as the Company would be obliged to do, 
if iu possession under the provisions of this ordinance, until the obligation of the 
Company under said subdivision (d) of Section 1 of this ordinance shai! be com- 
idetely performed, or until the City shall purchase said property, or cause the same 
to be purehssed by its licensee, as in this ordinance provided. Until the hap- 
pening of one of the events last mentioned, if the City in its absolute discretion 
shall so elect by notice in writing delivered to the Company, the continuance of 
the Company in posseeaion shall be subject to the obligation of applying its net 
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It will be noted that the provisioDS therein quoted relate to a 
special default. The general provision of the ordinance with re- 
spect to default is to the effect that if such default is continued f of a 
period of three months, excluave of all tim^ during which the com- 
pany is delayed or interfered with without its connivance by un- 
avoidable accidents, labor strikes, or the orders or judgments of 
any court entered in any suit brought without its connivance, the 
city shall be entitled to declare the ordinance and all the rights and 
privileges of the company to maintain and operate street railways 
in any of the streets or public ways of the city to be forfeited and at 
an end. The ordinance stipulates, however, that if the company 

rec^ptfl M hnemafter in thia Section provided until the City eleote to take poe- 
Bession as in this paragraph provided. 

If , in the event of such default, the City elects to take pooeesaon of said 
property; the Company shall be bound to provide funds suffiaieat to fulfill all ita 
obligationa in respect of extensions, improvements, reconstniction, equipment, 
le-equipment, and additiona to said system of street railways and the contribution 
<rf moneys toward the cost of subways and extensions theraof, as though its poe- 
aeadon of said system of street railways had ikot been interrupted. 

Whether in ease of such default the City elects to take possession or to leave 
the Company in posaeasion, in either event the leoeipts of said system of street 
railways shall be applied as hereinbefore in this Section provided, except that the 
proportion of net receipts which by this Section the Company ia authorized to 
retain for ita own use and benefit ahall be paid over to a depositary ss in this 
Section provided, to be, by such depomtary, applied in accordance with the iho- 
visions of this ordinance next hereinafter set forth to remove any defect of title 
or any lien or encumbrance, other than such aa are herein expressly authorized to 
be created, which may exist with respect to said system of street railways. 

To the ext«tt that the City shall proceed to exercise the powers, or any of them, 
mentioned in subdivision (o) t4 Section 1 of thia ordinance, stud moneys shall be 
paid out by the depositary upon the cutificate of ihe Mayor of the City and upon 
the order of auch disbursing office or agent as the City may designate, to provide 
funds with which to pay the purchasfrprice of property acqilired by the City 
pursuant to said subdivision, or to indemnify the City for expenses incurred in the 
exercise, or attempted exercise, of its powers, aa in said subdivision provided. In 
the event that the City shall elect to leave the Company in poeeeasion of said 
property as aforesaid, the City shall have the additional light to requite the dft- 
poeitary, upon like certificate and order, to pay out said moneys for any or all the 
purposes aforesaid in the absolute discretion of the City, irreepeotive of the limitar 
tkins contained in aaid subdivision (c) of Section 1 of this i»dinance. Such certif- 
icate of the Mayor shall be conclusive evidence to the depontaiy of the faofai 
therain stated. 

The depositary may also pay out Bwd moneys upon UiB Older of the Coii4>u^ 
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pledges or mortgages its property or francbisea granted by the 
ordinance for the seourity of loans maturing not later than the date 
when the ordinance expires, the amount of such loans not being in 
excess of the purchase price of the system, the right of forfeiture 
accruing to the city by reason of the company's violation of the 
provisions of the ordinance shall not be asserted or exist against the 
mortgagees and shall not impair or affect their right to recover by 
legal process against all the property of the company, including the 
rights granted by this ordinuice up to a sum not in excess of the 
purchase price. 

The dual subway contracts executed by the Public Service 

for the ftcquiution or extinguuhmeiit of any outettmding title, eetate, interest, 
liea, encumbrance, olaim or demand, constituting a defect of title of the Com- 
pany's properly, but no such payment shall be made tm the order of the Com- 
pany without (20) days' previous notice in writing to the City Comptroller of said 
City, which notice shall specify the particular title, estate, interest, lien, encum- 
brance, claim or demand to be acquired or extinguished, and the name of the 
holder or holders thereof, to whom payment is proposed to be made and the 
amount of such payment. A certified oopy of a reoolution of the board of direc- 
tors of the Company, requesting such payment and stating the facte dumed to 
justify the same, shall be conclusive evidence to the depositary ol the facte so 
stated, in the absence of notice of objection by the City, as next hereinafter pro- 
vided. If, within said period of twenty (20) days, the City, by notice in writing 
delivered to the depositary, shall object to such proposed payment and sh^ agree 
to waive any default, or supposed default, by reason of the existence of such 
allied title, estate, inteieet, lien, encumbrance, claim or demand, and to take 
title or cause ite licensee to take title to said system of stieet railways subject there- 
to in the event of purchase by the City or ite licensee, pursuant to the provisions 
of this ordinance, then and in that event the depositary shall not make the pay- 
ment refwred to in such notice given to the City by the Company, but shall set 
^Mit out of the proportion of the net receipte aforesaid in ite hands and shall hold 
an amount equal to such proposed payment upon the specific trust to pay the 
same, with all accumulations to the City in either of the following evente namely; 

(1) If the City shall, at ite own expense, cause the said title, estate, interest, 
lien, encumbrance, claim or demand to be extinguished or conveyed or trans- 
ferred to the Company. 

(2) If the City shall purchase said street railway syetom, or cause the same 
to be purchased by ite Ucensee, as in tiiis radinance provided, and shall take title to 
said street railway system subject to such outetanding title, estate, interest, lien, 
encumbrance, claim or demand without deduction from the purchaee^irice on 
aeoount liiereof. 

At the b%inniDganda£themdoCaoysuoh period duringwhioh the Company's 
ri^t to reoeive or ret^ for ite own use and benefit a portitm of aaid net receipt* 
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Commismoii for the Fitst District on behalf of the City of New 
York> March 19, 1913, provide for the construction and equipment of 
rapid transit railways by the use of funds furnished in part by the 
city and in part by the company, and for the lease of these railways 
when completed, to the Interborough Bapid Transit Company and 
the New York Municipal Railway Corporation, subject to the city's 
r^ht, upon the expiration of a period of ten years from the date of 
the commencement of operation, or at any time thereafter, to ter- 
minate the teases and take possesaion of the property for public 
operation upon paying the companies the amounts then due them 
on account of their inyestment, and the obligations of the contracts. 
The leases, unless sooner terminated, run for a period of forty-nine 
years, and the contracts provide that within that time the original 
contributions to capital made by the companies shall be amortized 
out of earnings, bo that the purchase price of the property, starting 
at a marimum when the city's right to purchase accrues at the end 
of ten years, will gradually decrease to nothing (except for the un- 
amortized portions of capital supplied by the companies for equip- 
ment in addition to the initial equipment required by the contracts) 
at the expiration of the leases. These contracts, hke the Chicago 

■hall h&re been nupended, u hereinbefore provided, there shall be an accounting 
in respect of the reoeipta of said street railway syttem, to which the dvpoaiary 
ehall be a party, substantially as provided in Section 2fi of this ordinance with 
respect to Uie annual account; and any balance of net reoeipta in the hands of the 
depositary not expended as aforesaid, aocruing prior to the expiration of such 
period shall be paid to the City, if the City was in poeseesion during such period, 
or to the Company, if the Company was in poeseesion during such period, and the 
Company shaQ be entitled to receive at the time and subject to the conditioua 
hereinbefore in this Section and Section IS set forth the share of said net reo^ta 
hereinbefore mentioned, accruing after the expiration of such period. 

If the City shall enter into posseedon of said system of stieet railways, as in 
ttiia Section provided, it may retain such poeseesion for not more than six months 
after said title to said system of street railways is perfected aa aforesaid and after 
leceiving six months' notice thereof in writing from the Company; and if, while 
in posBMsion under the authority of this Section, the City shall give notice of its 
intention to purchase said street railway system of the Company, or to cause the 
same to be purchased by its licensee at the next succeeding data at which sndi 
purchase could be made under this ordinance, the City ahall be under no obliga- 
tion thereafter to surrender such possession by reason of such title having been 
perfected, unless the City or its licensee shall fail to consummate the purchase at 
the time q)ecified in sudi aotke. 
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ordinances, proTide for the distributi<m of the grosa receipts, and 
prescribe the priorities in even greater detaQ. It is sufficient for Our 
present purposes to state that after previous rental obligations, taxes, 
operating expenses, maintenance and depreciation have been pro- 
vided for, the companies are to receive compensation equivalent to 
their average net profits during a period (oior to the date of the con- 
tracts, and interest at the rate of 6 per cent per annum upon the new 
capital supplied by them under the terms of these contracts. As 
the next deduction from the gross receipts the city is to receive a 
return upon the portion of the capital which it has contributed to 
the joint enterprise. Next, a deduction is to be made for the eatab- 
lishment of a contingent reserve fund, and the net amounts remain- 
ing after the various deductions described are deemed to be "the 
income, earnings and profits" of the rapid transit systems, and are 
to be divided in the proportion of 50 per cent to the companies and 
50 per cent to the city. 

Our particular interest in these contracts in connection with 
the present discussion has to do with the remedies provided in case 
of the default of the companies in paying over the amounts due to 
the city from the gross receipts, or in case of the failure or neglect 
of the companies to observe and fulfill the conditions and obligations 
of the contracts. In such a contingency the city has a choice of 
remedies, but the one in which we are at present interested is set 
forth in the Interborough Rapid Tranat Company's Contract' as 
f ollowB : 

In case of default of the Lessee in paying the rental herein profided or in case 
of the failure or neglect of the Leeeee faithfully to observe, keep and fulfil any of 
the conditions, obligations and requirements of the Leaae, the City, by the Com- 
mission upon thirty (30} days' notice to the Lesaee erf its intentiona to to do may 
serve notice of such default upon the Lessee, directing the Leasee to cure the d»- 
fault within ninety (SO) days. If there shall be any dispute as to the fact of d»- 
fault or as tothe remedying thereof the Leseee may apply to the Court. If the 
default be not remedied within such time or within such further time as may be 
allowed by the CommisBion or by the court, the City shall thereafter be at liberty 
to enter upon and as the agent of the Lessee operate the Railroad and Equipment 
and Existing Railroads and Existing Equipment at the rate of fore and in tb« 
maimer provided in the Lease for the remainder of the term, or to enter into ft 
contract, subject to the sante conditions, with some other person, firm or cor- 
poration to operate the Railroad and Equipment and the Existing Railroads and 

* Contract No. 3, Article 89. 
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IRjp'fring Eqmpnwnt m tlte agmt of the Loinq tat luch period of time ae the (Sty 
may elect. It HhaO be & condition of such further operation by the City or by the 
prason, firm or ocaporation Tith whom or mth which the City may contract, that 
the revenue othnwiae distributable to the Leesee under parBgraphs S, 7, 8 and 9 of 
Article XLIX hereof shall be devoted to the payment of interest and sinldag fund 
ohargce, if any, upon bonds issued by the Lessee for the purpose of Construction 
and Equipment under this contract and for the purpoee of rounding bonds issued 
upon the lease of the Existing Railroads and upon the E»i sting Equipment, and 
any balance thereof after the payment of such interest and sinking fund charges 
and after the payment of damages suffeied by the City by reason of such default 
and unpaid by tiie Lessee from other sources shall be paid to the Lessee. If the 
City or suoh other person, firm or corporation shall fail to pay the charges above 
referred to and if the (^ty shall not terminate this contract as provided in this 
chapter, the Lessee shall be entitled to regiun posseeston and to resume operation 
of tiie Railroad and Equipment and the Existing Railroads and Existing Equip- 
ment. 

The street railway franchise granted in 1914 by the City of 
Kansas City, Miawtiri to the Kansas City Riulways Company also 
contains provisions for the seizure of the street rulway system by 
the city, aa a penalty for the company's non-compliance with the 
terms of the ordinance, ftnd for its operation by the city for the 
benefit of the parties having a financial interest in it. As an ex- 
ample of the pecTiliarities of forfeiture where vested rights we in- 
volved, the Kansas City ordinance provides an interestdng exhibit 
of the characteristic workings of the American mind. Section 52 
<^ this ordinance is as follows : 

If the Comptmy shall willfully do or cause to be done uiy act or thing b^ this 
ordinance iwohibited, or willfully fail, refuse or neglect to do any act or thing re- 
quired by its terms, it shall forfeit all rights and privileges conferred upon it by 
Uiis ordinance, but sut^ forfeiture shall not affect the right of mortgagees and 
those claiming under tJie Company to capital value and return thereon, as herein 
provided. Such foifdture may be had by loooeedii^ by the City in its own 
name or that of the Prosecuting Attorney or Attorney General in the Supreme 
Court of the State, or if that court declines to assume jurisdiction, in any other 
court of lawful jurisdiction. Provided, however, before the City dtall have the 
right to begin a proceeding to enforce said forfeiture, it diall'give notice to the 
Company in writing of the specific dereliction or derelictions complained of, and 
unlois the Company shall promptly and with expedition fully remove such alleged 
cause of forfeiture, the City shall have the right to begin and proceed with the 
enforcement of said forfeiture. 

For a second or subsequent breach of the same provision, the City shall have 
the right to proceed without further notice, to enforce such forfeiture. 

If there be a final decree of forfeiture of the Company's rights and privH^es 
hereunder and the cause of forfuture be not removed within a reasonable time 
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fixed in the judgment, then the right of the Company to inaiuige and direct the 
property ah&II oeaae and determine and be forever foreclosed, and 25 per cent of 
that portion of the surplus mcome of Qie Company going to it as participation, 
&om date of such final judgment, shall be forfeited to the City and be put back 
into the property without adding to or in any wise increasing capital value. Either 
party may appeal firom the deotee of the court in the first instance, but if the Com- 
pany so appeals, then pending such appeal its rights of participation in the surplua 
income shall be suspended and the funds accumulated by reason thereof seques- 
tered, and if it losea upon such appeal, the fund sO Bequeet«red shall be forfeited 
by the Company and paid to the City. Fending such appeal, the property shall 
be managed by five trustees, two of whom shall be selected by the Company, and 
three by the Mayor from the City's directors. If there be no appeal by the Com- 
pany from a judgment of forfeiture, or if there be an appeal by it which results in 
an affirmance, then the three trustees designated by the Mayor for the City shall 
manage and direct the property without any representation by the Company, but 
such trustees for the City shall continue in the exclusive posseasion of the prapwty, 
subject to and under the terms of this ordinance, artd shall carry out all ite oUi- 
gations with respect to capital value, return thereon, participation of the parties 
and the rights of all parties as fixed herein, the Company not having thereafter any 
rii^t to any possession of any part of the property. In case of any vacancy in 
the office of trustee named by the City, his successor shall be chosen in the same 
manner as the City Directors are selected, and in case of a vacancy in the office 
of toustee named by the Company, prior to final judgment of forfeiture, his suo- 
eesBor shall be chosen by the Company. 

Should the Company be finally adjudged a bankrupt or insolvent and thus 
be unable to carry out this contract and perform the obligations imposed upon it 
thereunder, then such adjudication shall have the same force and effect M an ad' 
judication of forfeiture as above provided. 

Present Sionisicancb of Precedents for Pritatb Ownership 
AND Government Operation 

Such Bxe the lame and inadequate precedents which have come 
to my attention for the public operation of privately owned trans- 
portation facilities. Precedents are of no value except as they make 
it easier to take a desired course of action, or as they throw light 
upon the ways in which a course of action once taken will or may 
affect other actions to be taken later on. In the present case the 
President has acted, and the operation of the railroads has been 
taken over and placed under the jurisdiction of Secretary McAdoo, 
acting as Director General of Hailroads. A discussion of the ques- 
tion as to whether or not this step was justified from the point of 
view of precedents would at this time be a purely academic one. 
Now that the step has been taken, and we are in the midst of a stu- 
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peodous intematioDal struggle, it would be a thaDkleaa task to 
make our dlBcussion hinge upon this issue. The real function of 
precedents is not, therefore, to furnish us with iuetification for 
praising or blaming the President for taking over the railroads, but 
to point out the probable ultimate effect of< this step upon public 
policies, and to show the ways in which governmental operation and 
the legislative and contractual arrangements about to be made with 
respect to it may be best adapted to the furtherance of a sound 
future pdicy, and the avoidance ot mistakes which might otherwise 
be made. 

Public operation of publicly owned enterprises is a general and 
normal governmental policy, although there are certain precedents 
in practice and certain considerations in theory which may be cited 
in favor of the policy of government ownerahip and private opera- 
tion. The value of these precedents and the weight of these con- 
siderations we need not discuss at this time. The reverse policy of 
private ownership with public operation is, as we have seen, without 
substantial precedent, prior to the beginning of the war, and can- 
not be regarded as a nonnal or permanently satisfactory arrange- 
ment. It is in both Great Britain and America an emergency 
policy, the outgrowth of unprecedented conditions, in which na- 
tional sectnity is in the utmost peril. The question on everybody's 
lipfi is : Will the railroads ever be permitted to go back to private con- 
trol? or, WiD public operation inevitably develop into public owner- 
ship? Up to the present time the United States has no financial 
interest in the railroads, that is, it has no share in their ownership. 
I leave the new government railroad in Alaska out of consideration 
as that is an isolated enterprise which is in no real sense a part of 
the system of railroads in the United States. It might be urged that 
in view of the original land grants made by the government to the 
transcontinental lines, grants which have now come to represent 
an enormous value, the government has an interest in the rulroad 
investment. This is not true in any legal or practical sense, for the 
lands received from the government as a free gift are now as much 
the property of the railroads as any portion of the equipment pro- 
vided by their own capital. If the government acquires the rail- 
roads it will have to buy back its gifts just the same as if it had not 
been the giver. In this country there is no financial interest held 
by the government, and no nucleus of publicly owned lines to fur- 
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nish tlie nonnal foundation for gpvenuuent operation. It seems 
probable that if the present emergency operation leads to govern- 
ment ownership, the latter will be undertaken on a large scale 
through the purchase of substantially all of the railroada at once or 
at least as a part of one big scheme. Whether government owner- 
ship will actually follow as a consequence of government operation 
ia a matter that can only be determined in the future. The prece- 
dents throw no light upon this issue. 

The administration bill now pending in Congress provides that 
the President may enter into an agreement with any railroad, 
guaranteeing to it $s just compensation for the use of its property 
during the period of federal control an income at an annual rate 
equivalent as nearly as may be to its average net railway operating 
income for the three years ending June 30, 1917, and that any net 
railway operating income in excess of this standard retiuTi to the 
companies shall be the property of the United States. The bill also 
provides that adequate depreciation and maintenance of the rail- 
road properties shall be included as a part of operating expenses or 
provided through a reserve fund, in accordance with principles and 
rules to be determined by the President. As introduced in Congress 
the bill provides that federal control of transportation shall continue 
during the period of the war and until Congress shall thereafter 
order otherwise. The chief controversy with respect to this legis- 
lation is now raging about this provision of the bill; the conserva- 
tives — ^those who are strongly opposed to government ownership 
and operation as a permanent pohcy — ^insisting that a definite time 
limit shall be fixed in connection with the close of the war, when the 
railroads shall be handed back to their owners. If the adminis- 
tration bill should become law in its original form, and if it should 
be determined by the effective voice of the nation that government 
operation is to be continued as a permanent policy, one of two 
courses would naturally be chosen. Either the government would 
continue to operate the roads without buying them, in which case 
it would have to pay the owners a permanent annual rental as fixed 
during the war period in accordance with the terms of the act, or the 
government would determine to purchase them, and then it would 
have to pay a price largely determined by their earning power as 
fixed in the same way. If, for example, following the close of the 
war there should be a great slump in the net earnings of the railroads, 
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due either to a falling off of groaa revenues, or to a relative increase 
in operatii^ expenses and de[»eciation charges, the government 
would be in a position where, if it continued to operate the roads 
without buying them, it would be bound by contract to pay an 
excessive rental, or if it concluded to buy them, it would have to 
pay a price largely determined by the capitalized value of an exces- 
sive rental. If, on the other hand the average net earnings during 
the period immediately following the war should be in excess of the 
earnings during- the war period, the government would reap an ad- 
vantage by the contracts authorized by the act, whether the roads 
continued to be operated by the government under private owner- 
ship or were to be purchased outright. As the price to be paid for a 
public utility or any other property ahnost always has great weight 
in determining wliether or not a purchase will be effected, it is pos- 
sible that the policy of government ownership and perhaps of con- 
tinued government operation may, if the administration bill is 
enacted into law and the contracts authorized by it are consum- 
mated, be determined in the affirmative or in the negative, accord- 
ing to the way in which contracts and arrangementB entered into in 
time of war and basedupon war conditions workout in time of peace. 
If it should be found that under these war contracts the government 
had bound itself to pay an excessive annual rental as a condition of 
continued government operation, or an excessive purchase price as a 
condition of the acquisition of the railroads, controlling public 
ojnnion might be turned in favor of restoring the railroads to their 
present owners, and perhaps it would not be unsafe to predict that 
if the roads should be so restored immediately following the war, 
their subsequent purchase by the government, or the resumption of 
government operation, would be long delayed by the extreme finan- 
cial exigencies arising out of the liquidation of the national war debt. 
Precedents are lacking, and for that reason they will have to be 
made. Sometimes to avoid the "intolerable toil of thought" we 
copy methods or plans which have been adopted elsewhere, but bo 
recently as not to have been subjected to the test of practical opera- 
tion. I have referred earlier in this article to the forfeiture and 
default provisions of the street railway franchise contracts recently 
adopted in Chicago, New York and Kansas City. These provisions 
have some relation to each other and might be used to a certain ex- 
tent as a baais for the determination of the policy to be foUowed by 
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the government in the operation of the raUroads while they remain 
in private ownership, but no one of these provisions has ever been 
subjected to a practical test, and theref<a^ they have no particular 
weight, except as schemes which have appealed to certain groups of 
men upon whom was thrust at given times the responsibility for 
solving difficult problems in public relations. It seems to me that 
in view of the absence of precedents and in view of the extraordinary 
conditions now prevailing, it would be a great m^take for the gov- 
ernment of the United States by legislation or by authorized con- 
tracts to fix the annual compensation to be paid to the railroads for 
the entire period covered by governmental operation without re- 
gard to the financial developments in the railroad businesa in the 
years following the war. In my judgment it would be better to linut 
the compensation features of the present arrangement to a definite 
period, say, until the end of one or two years following the cessation 
of hostilities, leaving for subsequent readjustment a determination 
of the earning power of the roads under the conditions prevailing 
after the war. 
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The gOTernment operation, and possible ovnership, of Ameri- 
can railroads presents some issues of law and public policy that will 
be of commanding importance during the next few years. It will 
be well for every citizen to have a clear grasp of some of the funda- 
mental facts about which this contest will be centered. 

Government operation is a great experiment, and is fraught 
with many possible consequencee of the first mf^nitude. Our ob- 
ject will be to outline briery some of the essentials of the plan now 
pending in Congresa, how that plan differs from the one adopted in 
Great Britain, and we will present a discussion of two or three of the 
principal objeotions which have been offered to the pending meas- 
ure, with special reference to the compensation proposed in this 
greatest financial transaction in the history of the world. 

Our object is not to produce an historical monograph for the 
antiquarian of the future to mull over, nor a dissertation on the 
many knotty constitutional and other legal problems invtrfved. 
Both of these tasks would be interesting and instructive, perhaps. 
But there are a few vital issues of public policy involved in the 
legislation now pending which present real hve questions worthy of 
the consideration of every citisen, and it is our purpose to discuss 
these issues. Unless we are gravely in error the railroad question 
will now be forced into nadonal prominence, surpassing that which 
it has occupied for many years; and every man who has the re- 
sponsibility of representing the people on this subject will be called 
upon at some future time to render a strict accounting for his acta 
of today. 

To understand clearly the discussion and appreciate the rela^ 
live iurportance of matters considered it is necessary to have a true 
conception of the object of taking over the rwlroads, and what it is 
expected to accomphsh by that act. 

At the moment of supreme test, when the pubhc interest de- 
manded the highest efficiency in our transportation system, private 
operation broke down and the government had to come to the 
rescue. Precisely the same thing occurred in Great Britain. This 
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did not happen in the other great civilized coimtriee ei^aged in the 
present war; because they had abeady taken over the operation of 
most of their railroad eystems many years ago It i^ a noteworthy 
fact that not one of these other nations found it advisable to go back 
to private operation when the crisis came. The only nations which 
found it necessary to make a change in their methods of dealing 
with their railroads were those which substituted government 
operation for private operation. 

The incidents leading up to this memorablfl event in the history 
of American railroads are interesting. For seven years our railway 
companies have maintained a national combination for the purpose 
of forcing general advances in freight rates. During this period 
several cases involving colossal sums of.money have been won and 
lost. In the fall of 1917 the eastern and western railroads asked the 
Interstate Commerce Commission for a reopening of the celebrated 
Fifteen Per Cent Advance Rate Case. In the spring they had lost 
the case on approximately three-fourths of the traffic in the United 
States.* The simi involved in this one proceeding was stupendous, 
aggregating approximately four hundred million dollars annually, or 
5 per cent on eight billion dollars, which is more money than the 
total cost of the Civil War. It is difficult for the human brain to 
- comprehend such figures. The sum exceeds that involved in any 
other case between private parties in the history of civilization. 
During the course of the year 1917 our government floated a war 
loan of a little less than seven billion dollars, which has, been de- 
scribed as the greatest in human history. Announcement has been 
made that during the coming year the government will need twenty 
billion dollars more money for war purposes. 

At this critical moment the eastern railroads announced that 
if the advances they were then asking were granted in full the car- 

■In 1911 the railroads lost thedr advanced rate cases completely. In the 
spring of 1914 they lost the 5 per cent esse on approximately 00 per cent of the 
traffic involved. On rehearing in the fall of 1914 the Interstate Commerce Com- 
tnjenon granted the eastern railroads the 5 per cent on approximately 50 pec oeot 
of the tonnage involved. In 1915 the western railroads lost their case on apiHvzi- 
mately SO per cent of the tonnage involved. In the spring of 1917 the eastwn 
roads vere granted a 15 per oent advance on approximately two-thirds of the 
traffic involved, and the western and southern roads lost their case on approxi- 
mately everything except coal^ coke and iron. Theee figures are estimates only. 
Thousands of individual changes in rates have been made from time to tune. 
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lien would come back immediately aod request another 15 per cent. 
The western railroads had just applied for a reopeiung of their case. 
The unendii^ cycle of advances, advances, advances, was appalliag. 
The railroads over-played their hand. At this moment the shippers 
for the first time during all these proceedings from 1910 to 1917 took 
the position, as one of two or three altemativee, that the time had 
finally arrived for the gOTemment to take over the operation of ' 
American railroads. They urged the Commissioa to make this 
' recommendation to Congress under the provision of the Act to 
Emulate Commerce requiring the Commission to make su^estiona 
concerning important l^islation affectii^ our transportation system. 
Within three weeks the Commission made a report to Congress 
naming government operation as one of the two alternatives which 
should be adopted by the government, and within six weeks the 
President took over the railroads. 

Immediately after the suggestion of government operation 
was made by the shippers the proposition was bitterly fought by 
the railroads. Interviews gainst the measure were given out by 
leading railway executives. Newspapers and magazines with well 
recognized railroad sympathies, severely criticiBed the proposition. 

When the government operation of raUroads appeared inevi- 
table the nulroad officials reversed their attitude, and quickly estab- 
lished intimate relations with the government officials eng^ed in 
drafting the necessary legislative measures. The wisdom of this 
procediu^ was self-evident and it bore fruit in abundance, as we 
shall see. 

Essentials of the Flan Now Pbndtnq in CoNGitEss 

Shortly after the reconvening of Congress in December, 1917, 
a bill was introduced in both Houses establishing the plan of govern- 
ment control. This measure contemplates the government opera- 
tion of the principal railroad ej^tems in the country under the im- 
mediate direction of one man. To fill this responsible po^t the 
President has selected the Honorable William G. McAdoo as 
Director General. Under the provisions of this bill the President 
is authorized to guarantee: 

1. Regardless of how high the cost of labor and supplies may 
go during the war, the averse net railway operating income for the 
three years ended, June 30, 1917, plus additional compensation for 
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all improvements built since that date out of new money, govern- 
ment loanB, or earnings from operation. 

2. To adequately maintain the properties. 

3. To maintain railway credit by loaning all necessary funds 
for improvements and betterments. 

4. To return the properties at the end of the period in as good 
condition as when taken. 

If satisfactory agreements cannot be effected with any carriers 
the President has the option of increasing the compensation pro- 
vidii^ exceptional reasons exist, or the matter may be referred to 
a board of referees, and upon failure to agree the whole matter is 
subject to trial in the coiu*t of claims. Allowing for the inevitable 
increases for companies n6t accepting the proposed compensation, 
the total sum guaranteed will probably exceed one thousand mil- 
lion dollars annually. (The Senate Committee on Interstate Com- 
merce estimates this at $855,000,000 to t9€0,000,000, if all roads 
should accept the original guarantee; but there are many short lines, 
whose earnings have been squeezed down by the lai^ companies 
in the divisions of through rates. The lai^ companies under the 
provisions of the bill will continue to get these excessive earnings, 
and the small roads will go into court, as provided in the bill, la order 
to secure additional compensation. A railroad system like the 
Pennsylvania will increase ita standard retiur^ above the average 
of the three-year period in the following manner: the parent 
company will accept the guaranty provided in the bill and the 
subsidiary will go into court — and that aubaidiary may be owned 
completely by the parent company. The settlement should be by 
"system." The original bill so provided it; but a clever chai^ 
was made specifying a "railroad" or a system.) 

The total bonded indebtedness of American railways, as of 
June 30, 1917, was $10,021,730,075; and the capital stock outetuid- 
ing in the hands of the public was $6,314,570,354. After the pay- 
ment of alt interest the railroads as a whole, under the proposed 
guaranty will earn, net, approximately 8} per cent on all their 
capital stock outstanding; this includes the rich and the poor, water 
and all. Think of substituting for the six billion dollars of railroad 
stocks in this country, six billion dollars worth of 8^ per cent gov- 
Mument bonds.' It is true the companies cannot increase their 
dividends during the period of federal control without the consent 
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' erf the Pieaident; but there is oothing to prevent th« distribution (rf 
the accumulated surplus after the war is over. In the case of a 
bond the government takes your money and at the end of the period 
returns your money, paying interest in the interim. Likewise, 
und^ the plan of federal control, t^e government takes the prop- 
erty of the railway company guaranteeing to return the property 
at the end of the period, in as good a condition as when taken, and 
also guarantees an annual return. Here we have all t^e essentials 
of a government bond — the payment of the principal and interest. 

We are sbielding the railroads from the effects of the war; we are 
protecting them from all advances in the coat of materials and in the 
cost of labor; we ore guaranteeing the railroadg their net income 
earned during the most prosperous three-year period since the steam 
engme was invented — regardless of what may happen to their 
expenses. 

During the years 1916 and 1917 American industry — ^including 
our railroads — ^received the profits from the very large demands 
occasioned by the European war, without being compelled to suffer 
Hia attendant losses that must inevitably follow our own active 
participation in the strt^gle. The result was that American indus- 
try in practically all lines reaped tremendous profits. That excep- 
tional condition ceased when we entered the war. The eamii^ 
during such a periqd do not constitute a just criterion of normal 
earnings before or after that period. 

Consider a few of the circumstances which make this true. 
When the war was thoroi^hly in progress large demands for clothing, 
food, and war munitions came from the European countries — de- 
mands far in excess of what they required in former years, because a 
large per cent of their population was not engaged in productive 
pursuits, and because of the enormous consumption of munitions 
which did not exist iu former years. On the other hand, our indu&< 
trial population wa^ not depleted, and the ordinary traffic among 
our own people still contiQued. The excess demand from Europe 
was a net gain of vast proportions. All American business felt 
this tremendous stimulus. 

In 1916 the net eamii^ of American railroads as a whole 
suddenly increased to an amount that was two hundred million 
dollars greater than ever before in their history. In 1916 the net 
income of the eastern railroads above all thor expenses, tasee, and 
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interest on debt, exceeded any other year by more than sixty mil- 
hons, an increase of over 27 per cent. These increases were very 
remarkable. Nothing like this had ever occurred before in the 
history of our country. The earnings of some companies had 
shown phenomenal increases at times, while others might remain 
stationary or decline; but an increase of this character in the whole 
industry was phenomenal. The fiscal year 1917 showed net earn- 
ings surpassing any other year, with the single exception'of 1916. 
This condition in the raihoad industry was simply analogous to 
what occurred generally throughout the nation. 

But what will follow our own participation in the conflict — 
when we are on the same war footing as our allies? 

First — one to five miUion active, strong men in the prime 
of thdr youth are to be taken from our farms and factories. The 
effect on the cost of labor and suppUes is self-evident. 

Second — it will be impossible for many industries to continue 
because ultimately we will have to concentrate our work, as 
never before, on the real necessities of life, in order to produce 
them in sufficient volume to meet the increased demands, with a 
decreased industrial population. The same thing has occurred in 
the leading European countries engaged in the war. 

Third — capital will be extremely difficidt to secure, and will 
command exorbitant rates. The war needs of the government will 
demorahze the money markets. Some conception of this may be 
gained when a person reahzes just how much money the govern- 
ment will require to carry on this task of waging a war on another 
continent. The chief creditors of a government are, ordinarily, its 
own citizens. When their funds are drained, interest rates go sky- 
ward. A short time ago Anglo-French 5's, which have behind them 
the combined credit of England and France, were selling on a 9.3 
pex cent basis. City of Paris 6'b have been selling on a 12.5 per 
cent basis. British consols — long considered the prwnier security 
of the world — have been selling at a yield ranging from 5 to 6 per 
cent. The 5J per cent bonds of Great Britain which have but little 
risk connected with them, coming due next year, were selling durii^ 
the closing weeks of 1917 on an 8.6 per cent basis. These govern- 
ment bonds in the past have been sold on a basis ranging from 2 to 4 
per cent. When United States government bonds are sold on a 6 or 
8 per cent basis, you will find industrials selling on a 10 or 12 per 
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cent baais, and the ouirket values of industrial securities will decline 
accordii^y. 

During 19 17 there was a slight recovery in money rates in Great 
Britain, due, undoubtedly, to our entrance into the war, and our 
furnishing much needed capital for some piurposes. After the first 
effect of that has passed, and money for investment purposes in the 
United States becomes scarce, it is inevitable that the declines in 
security Values will begin again on both continents. The extreme 
western portion of the United States has felt the pressure less than 
any other part of our country. Today money is being loaned for 
extended periods to private companies in CaJifomia on a lower 
basis than the securities of the British government are being sold on 
the London market. 

During the next few years it is certain that many individuals 
and companies will be unable to secure labor or materials except 
at enormous prices, and new capital will command very high rates.' 
Coupled with this increased cost of operation the market for many 
products will be partially or wholly destroyed. 

We, as a people, have not realized that which is inevitable if 
this war continues. The sooner we come to a realization of the true 
situation, the better it will be for all of us, and the more intelligently 
will we deal with the great problems pressing upon us for decision. 

A document recently published for the purpose of encouraging 
investment in liberty bonds states that our government will require 
approximately twenty billion doUors annually for war purposes. 
The total income of the country has been estimated at about forty 
billion dollars. In other words, continues this publication, every 
citizen will be expected to contribute, on an average, one half of his 
entire income to the prosecution of the war, either in the payment 
of taxes or the purchase of bonds. Contemplate, for a moment, 
the effect of that on the many manufacturing concerns which are not 
directly connected with the war. Vast sums will be concentrated in 
this one line, which formerly went qut into all the varied industrial 
activities of a great nation. Many industries will be demoralized, 
some will be destroyed, and thousands of business men will be forced 
to the wail. 
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Thb Program of thh Railway Finances 

With a full appreciatioD of just what ie in store for the average 
man let ua now consider what the keen, able, far-sighted railroad 
financiers are trying at this moment to force through Coi^^ress, 
in the name of "patriotism," with just as little debate as possible, 
in advance of the treacherous times that are to come, and before 
the great body of our citizens, or their representatives, have paused 
to look forward into the future, before they have awakened to the 
real situation which confronts us as a nation. We do not claim 
that railroad officials have no patriotism. There is no class of 
men in America that are more patriotic. We simply denounce this 
constant attempt to increase the net revenues of railway companies 
under the subterfuge of patriotism. This is patriotic camouflage, 
nothing more nor less. 

Some comi:n*ehension of just what the proposed guaranty 
means can best be obtained by considering a few concrete examples. 

J, S, Bache and Company, of New York, have made an analysis 
of the proposed guaranty for a number of railroad systems. Ac- 
cording to their computations, the New York Central will receive 
12.4 per cent on its common stock. 

During the past six years the stock of the New York Central 
has never commanded on the market a price as high as 120, and yet 
we propose to give the equivalent of a government bond, bearing a 
rate of over 12 per cent while the war lasts, to the New York Central 
stockholders. 

The Bache Company estimates the return ob the Pennsylvania 
stock to be 8.54 per cent; the Chioi^o and Northwestern 9.27 per . 
cent; the Delaware, Lackawanna and Western 37.31 per cent; and 
the Reading 17.71 per cent. 

The following table, compiled by the statistical department of 
the Interstate Commerce Commission, shows all of the companies in 
the United States earning 5 per cent or more on their capital stock. 
This table states what the various companies will earn on then* stock 
under the three-year guaranty. (This appears in print for the first 
time in the Minority report of Senator Cummins.) 
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I. Co. 

Haw Yoik Cmtnl a. R. Co. 

Bdto. A Ohio a.R.Co. 

PaBosHTMii* Ca. 

Phllk. * RmdiDc Ry. Co. 

Dd., Uek. * Wn. R. R. Co. 

Psh.. On. Ch«a. ft Bt. L. H. R. Co. 

Lehich Vklloy R.R.C0. 

CIn. On. Chic A St. L. By. Co.. . 

Miehiiu Cootral R. K. Co. 

CoDtnJ R. R. Co. of N. J. 

Ddknn A BudMD Co 

Ftab. Bolto. * Wuh. R. R. Co.. . . 

Pitta. A lake 1Mb R. R. Co. 

Elshi, Jdlat A En. Rt- Co. 

Maiu Contnd Rt- Co. 

BoB. Rosh. APsD. Ry. Ca 

BwmuT A Uk* Eite B. B. Co. . . . 

Chi«uo A Eli« B. R. Co. 

Hoekiiic Vkllay R. Co. 

Wst J. A Saubon R. R. Co. 

Caatnl Now E. Rr. Co. 

N. Y. Fhilk. A Nor. E. R. Ca 

RiiUaitd R. B. Ca 

Bancoi A ArooMook R. R. Co 

CumbatUnd VaL R. B. Co. 

,XuMwb« * MiaUsw By. Co. 

Lohich A N. E. R. E. Co. 

Chfo. Tom H. A 8. En. By. Co. . . , 
I^hlsb A HadKD Rlrtr Rr. Co. . . - 
Mooongahdo Ry. Co. ..,...,.-... 

dndimti Na. B.B.C0. 

Port B«w11bc R. R. Co. 

Dot A TolMlo 8. L. B. R. Co. 

But. A Boa. R. R. Corp 

Statenb. R.T. Co. 

Datnit A liUok. By. Co. 

Total... 
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310.800,813 
80.000.000 
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87.027,200 
18,730,400 
27,430,800 
43,G02,aOO 
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31.M1,300 



100,000 
10,900.800 
10,817,988 
8,647,300 
3,800,000 
0,180.300 
4,079,087 
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3,000.000 
1,128.000 
7,000,000 



Hi,634,93« 
33307.200 
13,388.339 
9.537.8W 
10,918378 
18,890, 
4,688,803 
7,180,099 
6,048,903 
8.463,481 
6,886,776 
6,4<T.6«7 
2,01 1,168 
7,637,923 
048,239 
1,606.076 
1,600.031 
3.330.080 
70,149 
1.313.139 
801.189 
T17,8«0 
893,808 
876,661 
837308 
1.380.681 
901,6f- 
819,732 
284.761 
871,918 
363300 
268378 
183317 
348J>aO 
406.203 
160,119 
318,976 



Digit 7.3 O..GOO<^|C 



OoVbbHhbnt Operation of Amebican Railsoads 



Glided June 30 
1B17 tC) 



toMpiUl 
■took 
(d)+(.) 



H DiBTBICT 

HUnoii Centnl R. R. Co 

Louisvills A NubTille R. R. Co. 

Norfolk & Wetlero Ry. Co 

PTii— imitii A Ohio Lioei ..,.. ^ ,..,....., . 

AtUntio CoMt Line R. R. Co. 

Csntnl of Qanm Rr- Co 

NMbviDe, CIvHuioogB * 8t. Loui* Rr 

Mobile *. Ohio R. R, Co. 

Onoiiuuti, N>w OrlMM * TeiM Viii&a By. 

Co 

Florid* EMt CoMt Rjr. Co 

Alkbuu Gnat BoDthem Rj. Co. 

Kaw Oriduu A North Ewtn R. R. Co 

RiBhmond. Frederiokabuiv ii FotomH R. R. 

Co 

QeonM Southera k Florida t^. Co 

Chailaton Sl Weatcrn CaroUsa Ry. Co. 

Gulf A Ship liland R. R. Co 

Alabama A Viokibiui R. R. Co. 

Waihinston A Southern Ry. Co 

Atlanta & Wcat Point R. R. Co. 

Wtatwn Railway ol Alabama 

Total 



«l(n,aS8.114 
73/XI0,000 
138,580307 
63,786.000 
68.764,700 
20,000,000 
1&,0»MS1 
6,016,800 

6,4*3,400 
10,833,333 
11,310,360 



4,316,067 
3,708,000 
1,300,000 
7,000,000 
2,100,000 
4,000,000 
3,403,600 
3.000.000 
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13.060,800 
17,342,810 

S,84g,431 
7,434,004 
1,873,670 
B,I7S,43fl 
888,067 



348,641 
203,323 
261,861 
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Atsbuon, Topaka ft Buite F* R)>. Co. 

CUeuo, MilwwikM A Bt. Pul Ry. Co. . . . . 
Chteacd. BsrliDston A QwDCT R. R. Co. ■ . ■ ■ 

Chioafo Jt Noithmstam Ry. Co. 

OlMt Northeni Rj. Co 

NaitlHni FMi6e By. Co 

Union Fwdfio R. R. Co 

MliiDeiip()]iB,8t. Paul A 8te Marie Hy 

Okkob HliaR Lina R. R. Co. 

Teui A Paoifio R7. Co. (R«.) 

Chicaao. St. Paul, MinmapcJii * Omaha Ry. 

Co 

Dulutb, Mianbe A Northani Ry. Co 

El Paao SouUnrartem Co 

HoiutoD ft Taiu CiBtnJ R. B. Co. 

Duluth A Inn Raii«B R. R. Co 

Fort Worth A DeoTar (Sty Ry. Co. 

Puhandla ft Santa Fe Ry, Co. 

St. Looii, Brownaville ft M«iiH) Ry. Co. 

Chioaco, Rock Iilaod ft QuU Ry. Co 

Kn^m ft Garfiald By. Co. 

LooUana Wcrteni Ry. Co. 

Narada Nortiwra Ry. Co. 

^^okiburs* Bhravaport ft Parafio Ry. Co. .... 

Houatoa East ft Wwt Teua Ry. Co. 

Crippla Cnek ft Cidonda Sprinii Ry. Co. , . 

Coloiado ft Wyomiac By. Co 

ITmbHa Valley Ry. Co. 

Ariiona ft New Maiioo By. Co. 

Total 
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110,8W.100 
tfiT,lMl,8B2 
34e,Ml,S6a 
317,183.000 
331,830,100 

100,000M0 
S3,T6S,110 

4,112J>00 
iU,000,000 

lo/no.ooo 

S,SS3.333 
e,34S,800 
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lT,933.7aa 

14,136.813 

(G) S4,M4,0U 

ie,oto,sis 

34,031 ,SST 
24,287,731 
31AtS,338 
(Q) 4,&71,79a 
9.3S1.01fl 
2,HSJ30 

33U,4S3 
l,t»3,0SB 
(O) 2,100,188 
l,08fi,SSS 
3,040,687 
1,307,030 



10) 



4.9eejoo 

1,930.000 
757,000 



88,686 

1,409,681 
802,681 
870,007 
200.631 
231,199 
171,610 
162.630 



•3,310.638.811 



An important objection has been made to statements con- 
cerning the guaranteed net income on capital stock. Net income 
under the Commission's system of accounting includes not only 
earnings from operation but income from outside investments. The 
government does not guarantee these outside revenues. Another 
objection which can be made to the computations quoted above is 
that they fail to show system figures. A parent company may 
have several subsidiaries that do not earn much on their out- 
Btandii^ capital stock. 
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In order to meet both of these objectiona and to ascertain the 
real effect that such modificationB would have on the resultB, we 
have compiled the Btatistics for the railroad systems handling 72 
per cent of the traffic in the eastern district. In column A we show 
the average dividend rate on the system; in column D the average 
return, including income from outside sources as well as revenues 
from operation during the past three years; in colunm F we have 
eliminated all income from outeide operations. These railroad sys- 
tems imder the government guaranty will be able to pay all of their 
operating expenses, taxes, interest on funded and unfunded debt, 
rentals, leases, etc., and have enough left out of earnings from opera- 
tion alone, to equal an average of 10 per cent on all their capital 
stock outstanding in the hands of the pubhc. In addition to this 
government bond for 10 per cent during the war, these companies 
will have large revenues from outside sources. During the past three 
years, this outside income has averaged over $30,000,000 a year. 
This table has been compiled from the exhibit prepared by the 
eastern railroads in the Fifteen Per Cent Case before the Inter- 
state Commerce Commission. (See table on p. 96.) 

In contrast with the foregoing statements showing the situa- 
tion on American railroads, under the proposed government guar- 
anty, we present a somewhat similar table (p. 97) showing the 
government guarantees on the roads handling 86.60 per cent of 
the traffic in Great Britain. These earnings should be further 
reduced by reason of the modification caused by the increased 
wages, a portion of which the railroad companies have assumed. 

SummoriBing the situation, it may be stated that the railroad 
bill now pending before Congress proposes the following guarantees 
made on behalf of the government of the United States: (1) to 
return the properties at the end of the period of government control 
in as good condition as that at the time they were taken over; (2) to 
loan the railroads all the money necessary for betterments and im- 
provements, probably at the rate on government bonds; (3) to 
shield the large prosperous railroad systems from all future in- 
creases in the cost of labor and supphes while the war lasts; 
(4) to protect these larger railroads from all financial hazards of 
the war which will threaten the very life of many induatries, and 
possibly wreck many railroads that will not be granted a govern- 
ment guaranty; (5) and to guarantee the larger railroads, annually, 
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BUms that will be sufficient to pay all their operating expenses, taxes, 
interest, dividends and surplus equal to that which they have earned 
during the years 1915 to 1917 incluaive, the most prosperous three- 
year period in their entire history. 

It is also proposed, as stated by the author of the major portion 
of the bill, that the shippers, who will have their own burdens to 
carry during this perilous time, will be expected to make up any 
deficit of the government in the guaranty made to the railroads. 

We can anuS out the life of our boys in the trenches. We 
can wreck many industries. We can blast the business of the short 
line, the poor road. But when it comes to these rich, powerful cor- 
porations, the big companies, the great railroads, we heroically an- 
nounce that we are going to protect them from the effects of the war. 
And we do all this in the name of patriotism. 

To the BurHngton Railroad we say, "You now have a stock 
paying a regular dividend of 8 per cent. While the war lasts pleaae 
accept this 22 per cent government bond in lieu of that railroad stock. 
We not only guarantee you this 22 per cent annually on your stock;- 
but we guarantee to return tiie principal in full in this manner — 
after the war is over we solemnly guarantee to give back your prop- 
erty in just as good a condition as we take it." This has all the 
essential elements of a 22 per cent government bond. While the 
war lasts the government guarantees the annual payment on the 
stock, and at the end of the war the government guarantees to re- 
turn the properi;y in full. Here you have the payment of the 
principal and the interest. Not only do we guarantee to the Bur- 
lington annually that 22 per cent on its capital stock, but we also 
guarantee, with all the wealth and resources of the United States 
government back of the pledge, that we shall pay all interest charges 
on all its funded and unfunded debt, maintain its properties ade- 
quately and efficiently, and present to the Burlington Railroad an 
absolute government credit, enabling the company to borrow 
all the money it may need. We tell the BurUngton Railroad 
to go ahead, rehabilitate and improve its properi;y out of the 
pubUc treasury, while many other industries are being pros- 
trated; and then don't forget to take that little check annually 
for 22 per cent. We do all this in the name of patriotism. 

It has been suggested that the payment of these lai^ earnings 
to the railroads is nec^sary to facilitate the sale of government 
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bonds. Hov wUl it help the sale of 4 or 4^ per cent government 
bonds to give a government guaranty to raikoad stocks amounting 
to 10 per cent annually? It is axiomatic that the higher you make 
the prevailing rate on other securities, the more difficult will it be to 
sell government bonds at a lower rate. Where is there any reason 
for thinking a guaranty of 10 per cent instead of 6 or 7 per cent on 
railroad stocks will facilitate the sale of government bonds? Why 
should the stockholder part with the 10 per oent security in order to 
purchase a 4^ per cent government bond? The higher you make 
the earnings on railroad securities, the more difficult will it be to 
persuade the railro'ad stockholder to part with his security. The 
logic involved in advocating a 10 per cent or 20 per oent return on 
railroad stock in order to help the sale of 4 or 5 per cent government 
bonds is a charming exhibition of the usual statesmanUke stupidity 
which governs our pubUc activities. 

Our first task is to win the great war, but that caimot be used 
to throw dust in our eyes on matters of justice as between the citi- 
zens of this country. There are some offenses that cannot be com- 
mitted with impunity, even though they be done in the name of 
patriotism. We are patriots first, last, and all the time; but we 
are not fools. There is such a thing as camoufiage in the demagogic 
pan^yrics of the poUtician who does eversrthing, big and little, right 
or wrong, in the name of patriotism. 

■ Tebidnation of Government Control 
The measure originally presented provided no definite time for 
the termination of the government operation of our railroads. The 
Senate Committee amended this, limiting the time to eighteen 
months after the termination of the war. The House Committee 
has amended the bill, limiting the time of operation to a period of 
two years after the war. The possible effect of no limit on the period 
of government operation has precipitated v^orous discussion from 
both the friends and opponents of government ownership. Various 
and conflicting claims have been made. Whatever policy is spb- 
aequently adopted, it is quite ^sential that a substantial period 
shall elapse during which necessary legislation can be enacted to 
meet the situation then existing and providing for the necessary ac- 
counting. There is no doubt but what Congress will hmit the 
period of goTwnment operation. As the time limit approaches, the 
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entire subject of government ownership verauB private ovnerahip 
vin be forced into prominence. 

JusisDicnoN or the Intebstatb Coioibbcb Cohhibbion 
Practically everyone recognises the neceesity for concentratii^ 
the operation of American railroads in the hands of the President 
during the emei^ency now confronting the nation. Another ques- 
tion, however, has arisen. This relates to the jurisdiction of the 
Interstate Commerce Commission over rates and charges' of the 
railway companies. At the present writing, the committees in the 
two houses of Congress are divided on this proposition; the Senate 
Committee recommended a bill giving power of initiating rates into 
the hands of the President, and leaving the jurisdiction with the 
Commission to finally determine the reasonableness of any and all 
changes under the Act to Regulate Commerce and the amendments 
tiiereto. The House Conmiittee has declined to accept this amend- 
ment to the bill as originally proposed. This is but a passing phase 
of a contest that has been carried on for many years to cripple, and 
if possible, to destroy the Commission. The shipper like the rail- 
road will suffer from the inconveniences and hardships occasioned 
by government operation interfering with the ordinary movements of 
traffic, and giving priority to those commodities most essential to the 
efficient prosecution of the war. It can safely be said that both 
the railroad and the shipper have patriotically consented to this 
interference, without objection. 

However, on matters of compensation a different situation 
exists. There is no necessary connection between the efficient opei^ 
ation of the railroad and the determination of the proper compensa- 
tion to be paid by the government to the railway company. There 
may be some relation between the two, but it is incidental, and not 
(^ substantial importance. The railway company has a right to a 
full hearing before a disinterested tribunal if an agreement cannot 
be effected between the government and the company, and no one 
has even suggested that this right should be interfered with by the 
so-eailed "war power." The shipper claims that his rights to a full 
heating relative to the compensation to be paid by the shipper are 
just as sacred as are those involving the compensation to be paid to 
the railroad. The justice of the demand on behalf of the shipper to 
a full hearing has been forcibly stated by the Supreme Court in 
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Inter^tUe Commerce Commiaaion v. LouimUe, etc. (227 U. S. 88), 
wherein the following languE^e appears: 

But Budt ft oonBtructJoa would nullify the right to a heaiing,— {or mftnifwtlj 
then is no heotii^ when the pcuty does not know what evidence is offend or ood- 
mdend and is not given an opportunity to test, explain, or ro(ut«. The informa- 
tion gatimed under tiie provisions of seotion 12 may be used as bass tor inatitut- 
ii^ praaeoutiona for violations of the law, and for many other purposes, but is not 
available, as such, in oases where the party is entitled to a hearing. The Com- 
miasion ia an administrative body and, even where it acta in a quasi- judicial capao- 
ity, is not limited by the strict rules, as to the admissibility of evidence, whioh 
prevail in suits between private parts. IiUerstaU Commerce Commianon v. Baird, 
104 U. S. 26. But the more liberal the practice in admitting testimony, the more 
imperative the obligation to pteserre the eaeeatial rulea of evidence by which 
rights are asserted or defended. In such casea the Commiasionera cannot act 
upon their own information as could jurors in primitive days. All parties must be 
fully apprised of the evidence submitted or to be considered, and must be given 
opportunity to oros»«uunine.witnesBee, to inspect documents and to offer evidence 
in explanation or rebuttal. In no other way can a party maintain its rights or 
make its defense. In no other way can it teat the suffidenoy of the facta to sup- 
port the finding. ItderdaU Commerea Commiuion v. LouUvillt A NaahoSie RaU' 
road, 227 U. S. 88, 03. 

We have had the Interstate Commerce Commission for thirty 
years. During this period our railroads have prospered. The best 
evidence of this fact is that the companies handling the bulk of the 
traffio in the nation have been able to pay liberal dividends, and 
the net revenues of the American railroads as a whole during the 
past three years have exceeded the net revenues of any other like 
period. This fact has been conclusively esta,btished beyond con- 
troversy. During the next few years the CommissioD will be of 
greater importance to the shipper than during any other like period 
in our history. 

Adtancssd Fseiqht Rates 

There are some who are advocatii^ a general advance in freight 
rates in the United States, should it become necessary to make up 
any deficit in the amount guaranteed to American railroads under 
the provisions of the bill now pending. Before the government 
should adopt such a pohcy there are some facts worthy of serious 
consideration. At the outset it must be remembered that such a 
course of action would be diametrically opposed to that which baa 
been adopted in Great Britun. 



.vGoot^Ie 



102 Thb Annals op the Avbbican Acadbkt 

The expedited special sOTvice required by the gOTemment in 
the moremect of troops, munitiona uld other war supplies will serve 
to disoommode other traffic, creating embai^oes, confusion, extended 
delays, forcing other trains, both passenger and freight, to give way 
to the movement of trains carrying war supplies. No one is ob- 
jecting to these ine\dtabte hardships, but attention is called to the 
fact that the government is thereby securing expedited special- 
services for ordinary rates. It would be very difficult to estimate 
the actual cost of this kind of service and the attendant confusion 
occasioned to other tr^c. This extra service is in all respects a 
governmental activity and the burden should be borne by the 
government, — by the public generally — not by the shipper. If 
every shipper were able to pass on the cost to the consumer it might 
not work any hardship to advance the freight rates to take care of 
these extra costs; but in actual practice we find that some jobbers 
and some manufacturera in certain lines of industry in the cities, 
are able to pass on the burden to the consumer; but, on the other 
hand, many jobbers, manufacturers and producers have to absorb 
the larger [)ortion of any advance in freight rates that is made. 
This is true of the oil industry because the chief competitor of the 
independent is enabled to ship his product largely through pipe 
lines. The price on grain is generally the price at the market less 
the transportation charge from point of origin. The same is true 
of the livestock traffic. Even where the shipper is able to pass on 
the burden to the consumer there are certain objections. A tax 
(and this has all the essential elements of a tax) pro-rated in that 
manner compels the man who buys the necessities of life to bear the 
heavy part of the load and it is not apportioned in accordance with 
the ability to pay the tax. Many times the manufacturer or jobber 
uses such an increase as an excuse for levying an additional charge 
upon the pubhc for the common necesBities of life amounting to 
several times the actual increased cost. 

We should keep clearly in mind the distinction between the 
ratepayer and the taxpayer. The shipper is perfectly willing and 
is glad to bear his fair share of the burden of the cost of this war. 
He could rightfully object, however, to any program which forces 
him to bear his share and, in addition thereto, to carry other people's 
burdens. These extraordinary costs of operation occasioned by 
confusion, congestion, etc., are caused by the government; they 
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are a part of the war program. This extra cost should be borne 
by the taxpayer and not by the ratepayer. Of course the shipper 
will then bear hia fair sh&re of the burden. 

The shipper will have to bear his own increases in the ooat of 
labor and supphes along with the rest of the people. It would 
seem unfair to compel him also to bear the increased cost of labor 
and supplies of the railroad companieB occasioned by the war. The 
reason we say to the railroads that we will protect them from these 
increased expenses is because we consider our transportation system 
an essential governmental agency at this crucial time. We do it as 
a matter of pubhc policy. It is a burden assumed by" the govern- 
ment and the citisens as a whole should share in that burden, in- 
stead of forcing it upon a relatively small group of shippers scattered 
throughout the coimtry. As previously stated what we suggest is 
precisely the pohcy that has been adopted in Great Britain. It is 
sound economically, morally, and legally. 

GOVBBNMBNT OPERATION IN GbBAT BbITAIK 

The essentials of the British plan for the operation of railroads 
during the war may be briefly described as follows : 

1. A committee of thirteen, including the president of the 
Board of Trade and the general managers of the leading British 
railroads are in active control of the railways in England, Wales 
and Scotland, under authority of the Act of 1871. 

2. The government imdertakes to maintain the properties on a 
standard similar to that-existing prior to the war, except that a cer- 
tain percentage, said to be 12) per ceot, is added to the maintenance 
allowances of the pre-war period, because of the extra cost and wear 
and tear occasioned by high prices and the extraordinary use now 
demanded of the railroads. 

3. The government guarantees the net income for the year 1913 
less an amount equal to one-fourth of the first wage bonus granted 
to labor, the total reduction amounting to approximately £1,000,000. 
(The original reduction was equal to the amount by which their net 
revenues during the first seven months of 1914 fell below the cor- 
responding period of 1913. This condition or proviso was stricken 
out and the reduction named above was substituted therefor.) 

4. No payment is made for the movement of government 
troops or munitions, it being presumed that the payment of the 
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difference between the guaranty and the reoeipts from other traffic 
is sufficient compensation (or this service. 

5. Very large and substantial increases in wages have been paid 
to labor. The first advance was divided as follows: the govern- 
ment assumed three-fourths of the amount and the railway com- 
panies assumed the other one-fourth by reducing their guaranteed 
return to that extent, as described above. Ail subsequent advances 
in Wages have been assumed by the government. There has been 
no general advance in freight rates durii^ the war. In 1913 there 
was an increase of approximately 4 per cent, which it is said became 
operative at a somewhat later date. This was about the time the 
5 per cent was granted by the Interstate Commerce Commission on 
50 per cent of the traffic in the eastern district. 

There are certain essential differences in the method adopted 
in Great Britain and that contemplated in the United States in con- 
nection with the taking over of the railroads. 

In Great Britain the dividends average much less than the divi- 
dends on railway stocks in this country. In Great Britain the aver- 
ts surplus (as well as the typiecH surplus) is approximately one- 
half of 1 per cent. In the United States the average surplus abQve 
dividends for the year ending June 30, 1917, was approximately 4 
per cent. In other words, the surplus in the United States is approx- 
imately ei^ht times as great as the surplus in Great Britain. The 
guaranty of the net income for 1913 in Great Britain with the sub- 
sequent modification that was adopted was not even sufficient to 
insure the payment of dividends on the principal railroads of the 
country. We here present an extract from a statement compiled 
by the Legislative Reference Department of the Congressional 
Library, the document beii^ prepared by Mr. Gilbert Hirsch. 

B«Fore the temts were made public, & report had got out tliat the bans at 
oompeosation wu to be & government guarantee of the ezisting dividend. The 
Invtston' Review had it that the dividend average for the thiee preceding yean 
WM to be the baaifl of this guarantee.' 

Even after the terms became known, it was populttfly assumed that they 
involved a guarantee that the goveimuait would give the railway ahardioldm 
every existing dividend.' The Railway News stated, shortly after the annou&oe- 

* September 19, 1914, p. 319. 

■ Mr. Healy im the House of Commons, May 3, 1917, 93 H. C. Deb., pp. 
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ment* that ebareboldera would get dividends at rates appioximately equal to 
those of 1913. And the EoonomiBt declared, over a year latcc* that dindenda are 
more or lees guaranteed undm the anangement with the govsnment. Thoe hai, 
howem, been some falling off in the dividend rat« during the war.* 

The following atatistics have been prepared by James H. Oli- 
phant & Co., of New York, and show the situation on nine of the 
leading railroads in Great Britain. 

WAB-nu DiviDBNUs or foniBH Railwatb 
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In the United States, however, we find the guaranteed net in- 
come, after the payment of all interest charges, will very much 
more than insure the payment of dividends and a lai^ surplus for 
all the principal railroads of the nation. 

The guaranteed return for the railroads in the United States, 
not in toto, but in proportion to the capitalization outatanding, is ap- 
proximately $250,000,000 greater than the return guaranteed to 
British railroads. 

No lucssrm fob Efficibnct 
The gravest objection to the proposed l^pslation now pending 
in Congress is that it leaves practically no incentive for efficient 
operation. During this transition period we will have neither 
• NoTMnber 21, lftl4, p. 683. 
•Fdwuar]r28,l«16,p.8g8. 
*&tbdow,Me.V,B,2. 
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complete private coDtroI nor govemmeDt coutrol in actual praotice. 
The government has the right of milimited interference in operation, 
the companies retain the title to the propertieB, and their employes 
retain actual physical control of the operation of the plant. During 
this transition period it would be well if there were some strongincen- 
tive for efficient operation. Of course the spirit of patriotism and 
the desire to do one's duty in times of either peace or war prompt the 
activities of practically all of us. And yet, it needs but a moment's 
reflection to recall a very substantial difference in the attitude of the 
employes for a company at competitive points and at non-com- 
petitive points. The stimulus of greater financial reward needs no 
argument to support it; everybody recognizes it in practically 
every branch of human industry — except possibly in the miiustry 
and even there the eame human stimulus is used constantly. The 
nu^o wand of government operation may transform railroad stocks 
into government bonds, but it will not change railroad managers 
and engineers into angels; they are still human beings. 

The government will present this guaranteed return to the 
railway companies without any regard to the work that th^ may 
perform in the future. They get their 8 per cent or 60 pep cent on 
their stock whether the service they render is poor, good or excellent. 
And the temptation to discredit government operation will be 
a powerful factor, although it may be followed unconsciously 
only. 

A st^gested compromise might be made that the companies 
shall be guaranteed their usual interest and dividends, but that they 
shall have no surplus, ^cept as they may earn it. This surplus 
should not be capitalized; but the value of improvements to the 
property in order to sustain the fuU value of outstanding securities 
is inestimable and is recognized by all practical railroad men. 

CAFITAUZINa SUBFLUS 

The measure now pending before Congress proposes to capital- 
ize the surplus earnings of railway companies. The authors of this 
measure are asking Congress to reverse a principle which has been 
adopted unanimously by the Interstate Commerce Commission, 
in a decision written by Mr. Secretary Franklin K. Lane, while he 
was a member of that tribunal. They are asking Congress to adopt 
into law a doctrine which Mr. Lane branded as unjust. 
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' The authors of this measure are asking Congress to adopt into 
law a doctrine which two of the leading railroad presidents in 
the nation have stated on the witness stand would be unfair to the 
public. 

The railroad industry is peculiar among the enterprises of the 
country. By state statutes, acts of Congress and city ordinances 
we are constantly requiring railroads to build improvements which 
bring little or no additional revenue, such as elevated tracks, more 
ornamental depots, etc. They have asked us to help build these 
things which we require, by allowing them a large surplus over and 
above reasonable dividends, on condition that they will not capi- 
talize these surplus earnings. 

Mr. Ripley, the president of the Santa ¥€, testified under oath 
on the witness stand before the Interstate Commerce Commission 
in 1910 as follows: 

Mb. Ltok : But, take the condition of a road, we are assuming aa the caae 
where you have a dividend of $10,000,000 and you collect from the pubhc an 
additional $10,000,000, and that pays for all neceasary improvomentB demanded 
by that particular line of railway. 

Mb. Riplet: Well, it nught. 

Mb. Lton: I said assume that it would. 

Mb. BiPUiT: Yea. 

Mb. Lton: Then in the future in determining the rate you would not con- 
sdet the value of that property acquired through the $10,000,000 taken from tbe 
public previoualy for that purpoee? 

Mb. Biplkt: No. 

Again referring to this money put into the property out of earning Mr. Lyon 
aeked: 

It ia thdr money and they have invested it, and you would not expect any 
rataun upon it? 

To this Mr. Kipley again replied that he would not.' 

Mr. Willard, president of the Baltimore and Ohio, and chair- 
man of the committee representing the eastern railroads, testified 
under oath on the witness stand before the Interstate Commerce 
Commission in 1910 as follows: 

CotooBsioiniB Lane : None of your surplus should be et^italized, as I under- 
stand you to aay? 

Mb. Wiu-abd; None of the surplus tiiat has bem spent so far on the Balti- 
more and Ohio has been capitalised and in my opinion it should not be; and when 
the surplus that I speak of — the 60 cents for each dollar that I q»eak of irtiioh 
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■bould be put in ths pnqwrty in akch year — is sptnt, it alunild not in my cqnnion 
btt o^KtaliMd. My thou^t is thkt at Inct that much money ihould be spent on 
tbe jmpaty euh jtmi to Afford » proper bau of •uiqxirt for the existing eeautituB. 

The Interstate Commerce Commissioa in their unanimoua de- 
oimon in the Advanced Rate Cases of 1911, stated, in the langu^e 
of Mr. Secretary Franklin K. Lane, the following: 

Then is no justificstion for the investment of surplus, if it is to hsve the effect 
of ineresKng the rstas upon the shipps over the originsl lines. If the theory is 
.to be reoogniied thst by inaresang the value of thur i^opt rt y, by putting baok 
opcr&ting revcnuee into the property * oaniv may ss s legal li^t ineresse nUa, 
tbflo the shij^ter is worse off eedi time he pays * rate whioh yields * revenue ow 
and above a reseoiiAble return tipon tbe ori^nsl investment.' 

Tbia measure now pending, and which may become law, re- 
pudiates the doctrine which has been formally adopted by the Com- 
mission, with the approval of the leading railroad witnesses, in a 
case where that very proposition was squarely at issue, and in a 
ease in which practically all the railroads of the country were parties. 
The authors of this measure desire to make the shipper pay freight 
rates adequate to prevent any deficit under government operation, 
and th^ deare to guarantee a return od all improvements whether 
built out of new money or out of earnings, whatever the source may 
■ be. If that principle is adopted by Congress it will cost the 
consumers and producers of this nation almost 9200,000,000 
umually; and it will be in defiance of what the Commission and 
the railroad officials themselves have said is just.* 

Conclusion 

The railway companies retain title to their properties, and 
retain the actual control in practical operation. We protect the 

' Scnste Dooummt, 61st Congress, pp. 79-60. 

■ Wetltm Adaaneed RaU Catt, 20 1. G. C. 307, 842. 

* la parti&l recognition of the prindplee discussed in Otis utide it is now 
quite probsble that Congress will pass two amendments to the measure as orig- 
inally ivoposed: (1) leaving final jurisdiction over rates with the Interstate 
Cwnmeroe Commieei<ni, and (2) ^oviding that the compensation shall not be 
inoeaeed in order to pay a return cm improvements built out of surplus during 
tlte period of goveniment operation. How e vm, unless furthei ameodmente are 
adopted, the Commisrion will lose itx powei of suqieoding rates pending inves- 
tigation, the impcovements buDt out tA surplus during fcomer years will be e^i- 
italised, and the entomous earnings described in tbe text will be guaranteed hj 
it to tbia favored industry. 
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camera from the eftect on their revenues resulting from the diversion 
of tn^c ; but we also shield them from other hazards. If labor be- 
comes scarce, or wages exorbitant, it will not have any effect what- 
ever on the carriers' revenues. If they need more money to put 
into the plant, we guarantee to fiu^ush it. If repairs camiot be 
made, we f umieh the money to do it later. 

If the carrier needs more high-priced materiab, we furnish 
them, and at the same time preserve their net earnings, sacred and 
untouched, on that high plane they reached in the most prosperous 
three-year period they ever saw. Other industries do not get this 
protection. But the railroads are rich and powerful. They own 
so much property everywhere and control so many newspapers and 



Other industries may feel the blighting effect of the war, and 
suffer — the railroads will be shielded from all that. With the 
mighty arm of the great government we select the railroad stock- 
holder from out of the masses of the people. We select this two- 
thirds of 1 per cent of our population and tell them that they shall 
go through this terrible ordeal of war absolutely harmless. Others 
may perish, but these rich powerful railroads shall continue to revel 
in the greatest prosperity they ever witnessed in all their history. 

By the fiat of government we will suddenly transform seven- 
teen thousand million dollars of railroad stocks and bonds into 
government bonds. Not only that, but we will capitalize all their 
surplus earnings, although the Supreme Court and the Interstate 
Commerce ConunissiOD, the two highest tribunals in the land, have 
refused to sanction such a doctrine. We are asked to capitalize 
the surplus of these railroads although Mr. Ripley of the Santa F£, 
and Mr. Willard of the Ballimore and Ohio, on the witness stand 
under oath, stated that they should not be capitahzed. 

Brave, true, noble patriots — willing to sacrifice their time and 
their property, providing of course that they get more for it than 
ever before. What an inspiring spectacle to give the rest of the 
country! And what a noble, happy thought it was to select the 
railroads at this time of trial and sacrifice to inspire us with patriot- 
ism. The cold chill that will go out among our people when these 
facts are really known will be something alarming. Such short- 
s^ted policies as these will but hasten the day of reckoning for 
American railroads. 
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In dealing with these questions of lai^ moment, we must have 
a care for we are adopting principles that will control the operation 
of the second greatest industry in the nation during the most critical 
time in our history, except only for the period of the Civil War. 
And these conclusions that we reach will have a profound effect on 
any subsequent purchase or regulation of these vast properties. 
This is not a time for the abandonment of those principles which 
we have found to be wise and just. In venturii^ out into the new 
and the unknown it is well to cling close to the wisdom acquired by 
the slow process of the. experience of the past. In that way, and 
that way alone, can true progress be accomplished and justice be 
rendered to all parties. 
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RAILROAD SECURITY ISSUES UNDER GOVERNMENT 
OPERATION 

By Thomas Conway, Jb., Ph.D. 

Railroad securities make up a large part of the assete of banks, 
life insurance companies, of the investments of trust estates and 
private individuals. The securities of our railroads, until the out- 
break of the European War, were held in large amounts by foreign 
owners. As a result of the liquidation of these European holdings; 
the attitude of the Interstate Commerce Commission and other 
regulatory bodies towards the railroad rate problem; and the Uq~ 
nidation of railroad securities by American investors desiring to 
escape heavy war taxes by shifting their investments to govern- 
ment bonds, the tendency of the market price of railroad stocks and 
bonds within recent months has been generally downward. This 
unfavorable movement has been very pronounced since the fall of 

1916, the culmination being reached in November and December, 

1917, when the prices of many standard railroad issues were below 
those prevailing in the panic days of 1907. 

This decline in railroad security values occurred in a period of 
unparalleled traf&c. The railroads were overwhelmed with busi- 
ness. It was evident that one of the weak links in the chain of 
American preparedness was the insufficiency of equipment and 
terminal facilities on the part of most railroads, notably those in 
the East. 

With the flotation of the second Liberty Loan, the marketing 
of new security issues by private corporations and the refunding of 
maturing issues became a grave problem. The government was 
sucking up all of the avtulable investment funds, leaving nothing 
for the private corporation. For years, our railroads have followed, 
the practice of issuing short time notes, — a hand-to-mouth method 
of borrowing which many prophesied would sooner or later lead to 
disaster. According to estimates which have been prepared by Mr. 
McAdoo, some {265,000,000 of railroad securities mature and re- 
quire refinancing in the calendar year 1918. Private bankers were 
unwilling to undertake large commitments for such purposes under 
1" 
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existing conditiooB. The failure to lefimd maturing issues meant 
an epidemic of railroad receiverships. 

GOTEBNUBNT PLANB OP RAILROAD FlNANCB 

The railroad problem thus became one of the grave issues con- 
fronting the government, the satisfactory solution of which was 
necessary If the gigantic preparations of the nation were to go for- 
ward satisfactorily. Prompted by the three motives of ending the 
traffic paralyBis, taking care of necessary refinancing, and of pro- 
viding the funds urgently required to extend the facilities of the car- 
riers in order to handle the enormous volume of business which they 
were called upon to move, the Preodent, on December 26, 1917, 
issued a proclamation taking over the control and general manage- 
ment of the railroads. In his proclamation, the Preddent outlined 
in general terms the financial arrangement which he believed to be 
equitable. Concerning this matter, he said: 

While the prcemt suthoritj of the executive suffioeB for &11 purpoMB of Bdmin- 
iatntion, and while of ooune all private iDUresta must for the present give vay 
to the public necanity, it is, I am sure you will agree with me, right and necessary 
that the ownen and creditors of the railways, the holdeiB of their stocks and bonds, 
should leoeive from the government an unqualified guarantee that their properties 
will be mointtuned throu^out the period of federal control in as good repair and 
aa oomfJete equipment as at present, and that the several roode will receive under 
federal management such compensation as is equitable and just alike to tfaeir 
owners and to the general public. I would suggest the average net raQway opera- 
ting income of the three yeaia ending June 30, 1917. I earnestly reoonunend tl^t 
these goaranteea be givm by api«opriat« l«gidatJon, and given aa promptly as 
drcuTOBtanoee permit. 

I need not point out the essential justice of such guarantees and their great 
influence and signifioance as elements in the preeent financial and industrial situa- 
tion of the country. Indeed, one of the strong arguments for assuming control of 
the railroads at this time is the financial argument. It is neoessary that the values 
of railway securities should be jusUy and fturiy protected and that the large, finan- 
ci^ operations every year necessary in connection with the maintttuuice, opwa- 
tion and development of the roads should, during the period of the war, be wisely 
related to the finonioal opontions of the government. Our first duty is, of ooune, 
to conaerve the common interest and the common safety and to make certain that 
nothing stands in the way of the suooeesful proaeoution of the great war for liberty 
and justice; but it is atao an obligation of public conscioice and of public honor 
that the private intereeta we disturb should be kept safe from unjust injury, and 
it is of the utmost consequence to the government itself that all great financial 
opraations should be stabiliied and cofodinated with the financial operations of 
the government. 
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No boiTOwing should run kthwtrt the bonowings of the federal traasury, and 
no f undtuneutal iodustiial values should anywhere be unneoesBari^ impaired. In 
the hands of many thousanda of small inveetora in the oountry, as well aa in na- 
tional banks, in insurance oompaniee, in eavings banks, in trust companies, in 
finandal ftgendea of every kind, railway seouritie*, the sum total of whiob runs up 
to some ten or eleven thousand minions, constitute a vital part of the Btructure 
of credit, and the unqueetioned solidity of that structure must be maintained. 

Almost simultaneously, the administration caused to be intro- 
duced in Congress a bill carrying out the general policy outlined. 
The bill provided that during the period of federal control, each rail- 
road should receive- 
as ita just oompensation an income at on annual nte equivalent as neaily as may 
be to its average net railway operating income for the three years ending June 30, 
1017 (called herein standard return); said net railway operating income for the 
purpOMB of this act shall, as to carriers making returns to the Interstate Com- 
merce CommiflBion, be computed from such returns, excluding, however, debits 
and credits ariaiag from the accounts called in the monthly returns leased road 
rents and misodlaneous rents: Pronided, bavever, That no fed^^ taxes in exoeea 
of taxes assessed during the year ending June 30, 1917, shall be charged against 
revenue in computing such standard return. Any net rulway operating income 
in excees of such standard return shall be the property of the United States. The 
Amount of Buoh standard return as accruing during said period of three yean shall 
be determined by the Interstate Commerce Commission, and the certificate of 
■aid commission as to the amount of said net railway operating income shall, for 
the purpoae of such agreement and guaranty, be takm as final and conclusive. 

During the period of such federal control adequate depreciation and main- 
tenance of the properties of the carrien shall be included as a part of the operating 
expenses or provided throu|^ a reserve fund, in accordance yiith such principles 
and rules as shall be determined t^ the Frendent. ' 

In case of a dispute aa to what constituted "the average net 
railway operating income" of a railroad, the matter should first be 
referred to a board of three auditors, appointed by the Interstate 
Commerce Commission, which, after a full hearing, should report 
to the President the amount due the carrier as just compensation. 
The bill further provided that in the event of the failure of the car- 
rier and the government representatives to agree upon proper com- 
pensation, appeal could be taken by the carrier to the Court of 
Claims, and that pending the decision of that court, the govern- 
ment diould pay to the carrier an amoimt not exceeding 90 per cent 
of such standard return, the balance due, if any, as determined by 
the Court, to bear 6 per cent interest during the period required for 
the adjudication of the matter. 
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Additions tiad improvementa made to a railroad while under 
federal control out of the capital or surpIuB of the carrier are to re- 
ceive a return "reckoned at a rate percentum to be fixed by the 
President" upon the coet of euch additions and improvements. 
Additions and improvements made out of funds advanced by the 
government are to entitle the carrier to an addition^ allowance in 
ite earnings "equal to the rate accniii^ to the United States" upon 
any advances, thereby enabling the carrier to make payment to the 
government without encroaching on its own share. The adminis- 
tration bill further provides t^at : 

no carrier, wbUe under federal oontrol, without the prior approval of the President, 
may declare or pay any dividends in ezcees of its regular rate of dividend during 
the three years ended June 30,1917, provided, hotoever, that such cairierB aa have 
paid no regular dividends or no dividends during said period may, with the prior 
approval of the President, pay dividends at such rate as the President may 
det^mme. 

The Act makes provision for the iBsue and sale of railroad secure 
ities during the period of government control. Section 7 provides: 

That tar the purpose of providing funds requisit« for maturing obligations or 
for other l^al proper expCDdituree, or for reorganizing raflroads in reoeiveiship, 
oarrien may, during the period of federal control, issue such bonds, notes, equip- 
ment trust certificates, stock and other forms of securities, secured or tmsecuied 
by mortgage, as the Preddent may approve as consistent with the public interest. 
The President may purchase tra the United States all or any part of such seouritiea 
at prices not exceedii^; par, and may sell such seciiritiee whenever in his judgment 
itisdesirableatprioea not lees than the cost thereof; any sums available from the 
revolving fund provided in section six may be used for such purchasea. 

At this time, when only the broad outlines of the President's 
plan have been sketched in and the administration bill has not 
emerged from committee, much less received final action in either 
house, it is impossible to indicate with any d^ree of exactness the 
resultant effects upon the carriers. Presuming, however, that the 
general plan recommended by the President is adopted by Congress 
and that the intentions of the administration are accurately reflected 
by Director General McAdoo's testimony before the Congressional 
committees, a general estimate can be made of the effect of govern- 
ment control during the war. 

Director General McAdoo, in testifying before the House Com- 
mittee on Interstate Commerce, explained the close connection 
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between finandng the railroads and the Buocessfu] financmg of the 
needs of the government. He eaid: 

Orar luid above the deficit and other measurefl now before Congnee, Ute 
goveniment facee the aeceesity of raiang $10,000,000,000 between now and June. 
With out financial situation as it b now— uncertainty largdy prevailing — we can 
do nothing. Oui savii^ banka, inveetment concerns, and othra fiduoiary insti-- 
tutions hold' $4,000,000,000 of railroad securities. So long as these insUtutions 
are uncertain as to the status of the securitiee they hold, what income they will 
get, and what the future holds for their interest and dividends, they are in no 
position to buy the bonds which we must ofFei. 

At an earlier hearing, he explained that government control was 
inevitable for two reasons, because: 

It was apparent that under private management close coordination of facili- 
tiea oould not be effected, because each of the roads naturally was seeking to get 
all the business it oould. Only under government control could tlus coordination 
be achieved. It was also necessary to stabilize, or clarify, the financial situation. 
There are S4,000,000,000 of railroad securitiee held by banks, trust companies, and 
fiduciary institutions throi^out the country. These form a considerable portion 
of the country's basis of credit. Under ensdng conditions the shrinking in value 
of thwe securitiee created a serious situation. 

Mr. McAdoo also said, "I don't believe a very great sum 
comparatively will be needed for financing the roads. " In com- 
menting upon rwlroad obligations maturing in 1918, he eaid "1 ex- 
pect the railroads to take care of those oblations themselves either 
through re-issue or some other method." 

In detailing the needs of the railroads bef oro the House Com- 
mittee, Mr. McAdoo stated that the necessity for the {500,000,000 
fund proposed in the bill was due in part to need of maintaining and 
improving the roads and in aiding those in a weak credit position. 
Asked what sum total the government might finally expend in this 
manner, he submitted the following figures on the roads' own 
expenditures for the last five years: 1912, $477,000,000; 1913, 
$600,000,000; 1914, $550,000,000; 1915, $263,000,000; 1916, $281,- 
000,000. 

Mr. McAdop added that he thought the $500,000,000 should 
be regarded as a one-year appropriation, and that if government 
control should last longer, similar sums might have to be asked of 
Congress periodically. He hoped to add to this sum by the profits 
which the govemment, by unified operation and other economies 
might efiFect. , 
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With respect to maturities, he said: 

I hope the nflroadB, uded hy the govemmwit guanstee, will be able to t&ke 
cue of their own. If it should be required, piTenmuBt aid should be given 
wluraw it i» neoaanijr to looteet the credit poation of nwds taken over. I 
atnime a fint-rate railroad bond, guaranteed ae it ia by the government, should 
euily be refunded. The great needs ol the goveniment are audi at any rate that 
all bond flotationB neoesearily will have to be omducted with the approval of the 
national TreaBoiy. 

The response of the market to the President's action showed 
unmistakably the dread and amdety which had filled the minds of 
investors in railroad securities. There was a sharp rise in practically 
every stock. In the three stock market sessions following the Fresi- 
denVs announcement, there occurred an advance of more than one- 
half billion dollars in the market values of the stocks of sevenly- 
eight railroads. Since that time there has been a gradual decline 
in railroad stock quotations so that by the close of January, 1918, 
a considerable part of the sharp advance had been offset in many 



Effects of tbb Govkbnubnt Plan of Railboad Finance 
In advance of the final enactment of a bill carrying out the 
Pre^dent's plan for control of the railroads, it is impossible to do 
more than estimate the effect of government control during the war 
upon railroad securities upon the basis of the administration's pro- 
posal. There is some dispute as to exactly what return is con- 
templated. In the first place, the item " net railway operating in- 
come" as used in the proposed act, appears nowhere in the reports 
of the Interstate Commerce Commission. In other words, it is 
necessary to calculate the bum contemplated from the returns as 
published. AgEUUj the Interstate Commerce Commission's official 
figures for the fiscal year ended June 30, 1017, are not as yet avail- 
able. The estimates of the Bureau of Rulway Economics and the 
Interstate Commerce Commission's experts vary considerably as 
to the return which will be shown when complete figures are at hand. 
The Interstate Commerce Commission's statement as to what the 
President's plan contemplates, including its estimate of net rulway 
operating income, for th? fiscal year ended June 30, 1917, is as 
follows: 
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Tmi aadMl N«t StShny Inrtitmwit In Road Bud Ratio gf Bt^-tr 

JoBB 30 OparMiiit Iboobi EpnlpmBiit — B(mA Tahw to InrwLDWDt— 

1915 $683,104,833 116,499,124,491 4.14% 

1916 984,872,959 16,872,373,900 5 . 84% 

1917 1,020,800,000 17,260,000,000 5.91% 

The Commission estimates the three year average to be 5.31 per 
cent. 

The Bureau of Railway Economics disputes the conclusions of 
the Commission, alleging that it has more accurate ^ures than the 
CommisBion for the fiscal year ended June 30, 1917, and that by 
using these figures it finds that the average return would be only 
5.22 per cent. An examination of the conclusions of the Commis- 
fdon and of the Bureau shows that the former was estimating on 
96.87 per cent of ail mileage while the Bureau's estimates covered 
approximately 86 per cent of the mileage. 

Objections to the plan proposed by the President concern indi- 
vidual companies rather than general equities, with the exception 
of the general objection of the carriers that the year 1915 was the 
worst year that they had experienced in fifteen years, and that an 
average made up by the inclusion of this year with two average 
years was not fair to them, and does not adequately reflect the earn- 
ing power of the railroads. The reply is made to this objection tha,t 
the years ended June 30, 1916 and 1917 were unusually good and 
that in any event war times are abnormal times, and under such 
conditions the railroads cannot expect a guarantee of a rate of re- 
turn equal to that which the properties might earn under peace 
conditions. , 

The second objection is, that the President's plan is most un- 
just to the speculative stocks and to stocks of recently reorganized 
companies. The Missouri Pacific, for example, has recently passed 
through a drastic reoi^anization in which a large amount of money 
was raised through a heavy assessment on the stockholders, whose 
subscriptions were based upon the reasonable assumption that they 
would receive a dividend almost immediately. Because of the fact 
that the receiver put a lai^ part of the earnings of the property into 
rehabilitation work, the returns shown for the years 1915 and 1916 
were very poor^ although as a matter of fact the company's earning 
power had been quite satisfactory. This rehabilitation program is 
practicfd]y completed, and it is ai^ed t^t the road has a demon- 



.vGpOt^Ie 



118 The Annals or the Ahsbican Acadeict 

Btrated eamiog power much b^ond the amount which would bo 
guaranteed under the President's plan. The stockholders, how- 
ever, cannot share in these earnings because of the large amount 
which was invested in the road in two of the three ymta selected as 
the basis of calculating the guarantee. It is contended that for 
similar reasons the Pittsburg ic West ^5i^inia, the Western Mary- 
land, the Pere Marquette and the St. Louis-San Francisco railroads 
will not receive anything like an adequate return under the Fresi- 
dent's plan. 

On the whole, however, the guarantee tremendously strengthens 
the financial position of the railways. While injustice may be 
shown in a few cases, yet the amounts which the government guar- 
antees most of the railroad systems are sufficient to enable them to 
pay their fixed charges. In most cases the balance remunii^ is 
considerably in excess of the dividend payments which have been 
made in the last three years. 

It should be emphasized that the government does not guar- 
antee the payment of dividends. The President's plan merely 
guarantees to the corporation a certain income, which will be dis- 
bursed in accordance with the contracts heretofore entered into by 
the corporation, and actions taken from time to time by the boards 
of directors. The directors of a railroad can at any time suspend 
dividends in case they fee! that the money should be invested in the 
property, or if for any reason it seems advisable to conserve re- 
sources. The government does not guarantee dividends, but the 
practical certainty that with the government's aid new capital re- 
quirements can be financed makes it likely that dividends hereto- 
fore paid will be continued in most cases. 

The President's plan will doubtless accomplish the two great 
aims which he had in mind. It will take care of the problem of re- 
funding the $265,000,000 of security issues falling due in 1918 and 
the maturities in subsequent years, in case the war continues. It 
also makes possible control over railroad financing so as to avoid 
any conflict with the government's plans. Above all, a method is 
provided by which the railroads can secure whatever additional 
money is necessary during the period of the war for the purchase di 
equipment and the extention of facilities. 
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The Govsbnubnt Plan not a Pebuanbnt Solution 
The President'a plan in no seiifle constitutes a permanent solu- 
tion of the Bo-called railroad question from the security holders' 
point of view. It merely preserves the integrity of Tulroad invest- 
ments during the period of the war. It does not carry assurance 
that presiint prices of railroad securities will be maintained. In fact, 
it would appear that any general appreciation in the prices of divi- 
dend-paying railroad stocks and bonds, above the figures prevailing 
in the latter part of January, 191S, is hardly to be anticipa^d, until 
the conclusion of peace begins to be discounted. It is true that the 
government's guarantee makes the dividend and interest on railroad 
securities especially secure, but with standard stock issues selling on 
a 5} to 6^ per cent basis and with railroad bonds of the higher grade 
yielding from 5 to 6 per cent at present prices, the likelihood of 
further large advances is not very great. So long as the war con- 
tinues, competition by the government for investment funds will 
become increasingly insistent. The consequent strain on credit will 
tend to increase rather than ease up, with the result that investors 
will demand even a higher yield than now prevails on taxable securi- 
ties. If the war should last for a number of years taxes will almost 
certainly increase, with the result that high class taxable invest- 
ments will suffer by comparison with tax-free government bonds. 
It must ^o be remembered that in so far as the security holder is 
concerned, the earning power of the railroads during the period of 
the war has to a large extent become fixed. Increased earnings will . 
not mean increased dividends, for it is probable that Congress and 
the Administration will take the view that the companies' share 
of excess earnings should go into extensioQe. The great uncertain 
element is, of course, the duration of the war, and the extent to 
which the present situation as regards earning power and methods 
of operation will be changed before the, end is reached. It is fur- 
thermore uncertain at the time this article is written, exactly when 
the government will return the operation of the railroads to their 
owners. It appears probable, however, that they will be returned 
within a few months after the conclusion of peace. 

The real problem of the railroad security holder concerns hia 
status after his property is returned to. him. The old problems of 
high operating costs and fixed rates; the unwillingness of regulatory 
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conunieaioDS to advance rates; the failure on their part to realize 
that capital has been gradually forsakiDg the railroad field, because 
an attractive return was not offered, must all be faced again. The 
situation will be aggravated by the practical certainty of high post* 
war income taxes, which will cause the investor to demand an ad- 
dition to Mb rate of return, offsetting at least in part the taxes which 
he must bear. The most serious element in the situation from the 
investor's standpoint, is the problem of readjusting railroad wages 
to a peace basis. It is evident that the administration intends to 
have no quarrel with the railroad brotherhoods, which means sub- 
stantial increases in wages. The possibility of reducing wages when 
Uving costs decrease after the conclusion of the war, are not at fdl 
clear. If it proves impossible to reduce labor costs, the outlook for 
the railroad security holder upon the. return of peace is not very en- 
coimiging, particularly when the time is reached — as it must be 
reached — ^for a general economic readjustment with a consequent 
reduction in traffic and in operating revenues. The political signif- 
icance of a general increase in rates while the roads are under gov- 
ernment control would be so profound as to cause every expedient 
to be used to avoid taking this step. Whatever economies can be 
effected through centralized control and imified operation will offset 
in part the higher wages which the Director General will without 
doubt authorize. Mr. McAdoo, moreover, has indicated that he 
expects to use the 1500,000,000 appropriation contemplated by the 
administration bill to constitute the so-called "revolving fund" to 
meet, among other things, any operating deficiency which may arise. 
It is very possible, therefore, that the roads may be returned to 
their owners operating on a deficit under unified control and with 
the probability of still larger deficits under individual control. The 
s^nificance of the wage problem at once assumes its true proportion 
when this contingency is kept in mind. The future of railway in- 
vestments, therefore, dep<!hds upon the breadth of vision and cour- 
age shown by the Interstate Commerce Commission and the state 
commissions in adjusting rates from time to time so as to assure a 
fair return and adequate protection to the security holder. 
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STATUS OF EXISTING RAILROAD LAWS AND REGULA- 
TIVE AGENCIES UNDER FEDERAL CONTROL 

Bt Edqab Watkins 

The regulation of railroads may for the purposes of this dis- 
cuBsion be divided into two cat^oriee. These are, the regulations 
tending to promote competition among railroads and those pre- 
scribing a price to be paid for a service. 

The orders of the Director General which in effect suspend the 
anti-pooling section of the Act to Regulate Commerce and the right 
of the railroads to protection against short hauling, which take from 
shippers their statutory right to route their freight and which limit 
the right of the carriers to make traffic agreements, fall in the first 
category and suspend statutes inconsistent with the full utilisation 
by the government of the property taken over. These statutes may 
be considered as repealed for the time being by clear intendment of 
Congress. Accounting rules, the discharge of employes and the issu- 
ance of passes, within the terms of the law, are but incidents of pos- 
session and use, and freight embai^oes are frequently enforced by 
railroads privately owned. Demurrage chaises and regulations are 
not primarily intended to obtain revenue but to facilitate transpor- 
tation by the prompt release of cars. If the demurrt^^ charge is 
small a shipper may be slow to release bis car, while a high rate of 
demurrage stimulates the expeditious loading and unloading of cars. 
It follows, therefore, that the Director General was effecting a greater 
utilization of "material and equipment" for "purposes connected 
with the emergency, " when he obtained an increase of the demur- 
rage rates. 

What has been done was clearly authorized by the act of Con- 
gress under which the Director General was appointed, and he prob- 
ably could have made effective the demurrage rules without the in- 
terposition of the Interstate Commerce Commission. 

Similarly there could be no reasonable question of his authority 
to make rules and regulations as to methods of packing, loading 
and stowing shipments, and of otherwise jtrotecting and conserv- 
ing those commodities reiquired by the exigencies of the present 
121 
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situation. Thus he may say, as the Food Administrator has stated 
id advertisements, that flimsy boxes should not be used as containers 
for the transportation of food products. Passenger travel might 
be curtailed, because to do so would leave available more equip- 
ment for the transportation of commodities necessary to supply 
the public wants. 

The provisions of sections 2 and 3 of the Act to Regulate Com- 
merce, which prohibit discriminations and preferences, remain in 
force, except preferences may be given as stated in the act rehed 
on by the President and quoted above. Similar but less liberal 
governmental preferences were given by the Hepburn amendment 
of June 29, 1906. 

The shipper's right to a reasonable rate, to allowances for serv- 
ices and instrumenttdities furnished, to reparation for damages suf- * 
fered and to protection against an "increased rate, fare, charge or 
claesification" until "after approval thereof has been secured from 
the commission, " > are not inconsistent with the purposes for which 
the Pimdent was authorized to take possession oi the railroads. 

These rights of shippers to a fair equality among themselves, 
to reasonable charges, to allowances in proper cases and to free- 
dom from rate increases without prior approval by the Interstate 
Commerce Commission are in the second category; and being en- 
tirely consistent with the purposes for which the President was au- 
thorized to seize the railroads still exist, and it seems clear that Con- 
gress has not as yet given the President power to issue all kinds of 
orders which "shall have paramount authority." 

The shipper's rights are subordinate to the needs of the govern- 
ment in connection with the transportation of all persons and com- 
modities used or necessary to the conduct of the war, and to the 
authority of the President to utilize the railroads for "such other 
purposes connected with the emergency (created by the war) as 
may be needful or desirable." "Needful" and "desirable" give 
the President a discretionery power of wide scope, but such power 
is the power of utilization of the railroads. If the utilization for 
the purposes named or for purposes connected with the present 
r, ajnending sec. 15 of tbe Art to Regulate Commwce. 
LB paased near);? a year after the appro^ of the' act 
undet which the director of railroads obtains hia power: and that the Fieeident 
seized the roads under authority of a section of an appropriation act passed nearly 
eight months before Coi^iess declared the ensfence of a state of war. 
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emergency and deemed needful or desirable exclude any shipper 
from the use of the railroads, the statutory power has not been ex- 
ceeded. If, however, the shipper be not so excluded from such use, 
the use he receives, hmited only by the governmental exigencies, 
must be on the terms prescribed in the acts to regulate commerce 
and not on different terms ordered by the Director General. 

While the Preaident gives "paramount authority" to the orders 
of the Director, he means of necessity orders authorized by the act 
of August 29, 1916, and not orders which would fix charges differ- 
ent from those found reasonable by the Interstate Commerce Com- 
mission. 

Congress has under consideration bills fixing more definitely 
the powers to be. exercised by the President. The authority to 
prescribe rates and to make regulations not directly affecting the 
utilization of equipment, may, in the discretion of Congr^s, be 
left with the several commissione; but it may well be argued that a 
tribunal like the Interstate Commerce Commission composed of 
nine men cannot act with that promptness demanded by the exi- 
gencies arising out of our participation in a great war. 

The Interstate Conunerce Copamission exercises legislative, 
judicial and administrative functions. It also debates like a legis- 
lative body, and delays like judicial tribunals. Its administrative 
functions can best be left to one man ; but its rate making, or legis- 
lative function, and its rate judging, or judicial function, will be, 
if retained, given greater consideration, although not necessarily 
with more correct conclusions, than if committed to any executive. 

Bate making as between the private owner and the shipper is 
unquestionably a legislative act. There is force in the argument 
that since the government is the possessor and user of the railroads 
the charges to be exacted may be prescribed as mere administrative 
acts. This question is academic as the Congress is proposing legis- 
lation which it may lawfully enact, whether or not there exists a 
difference in power because of the ownership being private or public. 

It is proposed in the pending legislation to specify where the 
authority to make rates shall lie. The argument is made that un- 
less the power is given the Director General to take any action con- 
cerning either operation or chaige that he may deem needful and 
proper, he will be unable effectually to meet the public exigency. 
By others the argument is pressed on the committees of Congress 
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tbst to give BO grest a power to one mui Ib duigerouB and that if 
CongreM Bhould gire ouch juiisdiotioQ to the Director General it 
ifould be Bbirldng its constitutional obligations by delegating 1^8- 
lative powers. 

CoDgresB cannot delegate its legialatiTe authority. It can, 
however, prescribe a general rule leaving to a delegated person or 
tribunal to determine when particular facts bring a rate, practice 
or regulation within the rule. This Congreas did when it created 
the Interstate Commerce CommisBion, which, when first created, 
was but part of the Department of the Interior. That the Com- 
mission was composed first of five, later of seven and now of nine 
men, does not change the rule. 

The number of men entrusted with power hfis no relevancy to 
the legal right to make the appointment of the agency, and one 
director general can be given all the powers that have been or may 
be given nine commissioners. 

When different agencies have jurisdiction, however carefully 
delimited, over the same subject matter, there will of necessity arise 
unforseeen situations presenting questions, difficult of solution, 
as to which agency has authority. No general line of demarkation 
of separate authority can make provision for the infinite situations 
which may from time to time arise. In the present hour of supreme 
need for prompt and decisive action, there should be one agency 
with "paramount authority." The ordinary commissionB may, in 
subordination to this agency, be utilised; and, when speed is not 
necessary, these commissions may be left to hear, discuss and 
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HAS THE IMPORTANCE OF FEDERAL VALUATION OF 

RAILROADS BEEN INCREASED OR LESSENED 

BY FEDERAL CONTROL OF OPERATION? 

Bt H. B. Whaunq 

A report (^ the general secretary of the President's Conference 
Committee for the Federal Valuation of Railroads, dated December 
31, 1917, stated that up to June 30, 1917, the government had spent 
about $9,000,000 and the railways approximately $16,600,000 on 
valuation work since the passage of the Physical Valuation Act of 
March 1, 1913. 

Tentative valuations have been served on six carriers with a 
total mile^e of 2,120 miles. Field and track inspection has been 
completed on 153 roads aggregating 61,333 miles; on 9 more roads 
totaling 44,017 miles this work is from 75 per cent to 100 per cent 
completed; it is from 50 per cent to 75 per cent finished on 9 addi- 
tional lines having a mileage of 36,970 miles; and it is started but less 
than half done on 186 roads comprising 186,834 miles. 

The field and tratk work is not the most difficult part of the 
undertaking. After the inventory is made the problem of valuation 
remains — what unit prices, what deductions for depreciation, etc., 
almost ad infinimm. All in all, the work is probably about one- 
third completed. 

The qu^tion presented for discussion in this paper is — Does 
federal control of operation decrease or increase the importance of 
this great undertaking? This may best be answered by consider- 
ing the possible uses of a physical valuation of railways. 

A ph^cal valuation may be used (I) to promote intelligent 
rate regulation, (2) to secure adequate supervision of securities 
issues, i?) to reach a just value in condemnation cases, and (4) to 
value non-paying roads for purposes of taxation. 

Physical Valuation and Rates 
Intelligent control of railway rates presupposes a definite 
economic poUcy. Under private ownership and operation it is the 
purpose of owners to get as much as possible out oi the public 
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Rates are grossly discriminatory and generally extortionate. Under 
government regulation or gOTemment control it is intended to fix 
rates so as to shape the railway system to serve and promote the 
economic needs of the country. But what rate policy will accom- 
plish this end? 

The attempt to outline an economic policy 6t rate fixation leads 
us immediately to the law of comparative costs — nations, communi- 
ticB, persons should specialize in the production of those goods which 
they can produce relatively the cheapest. It is manifestly absurd 
for Iowa, for instance, to try to raise grapefruit or bananas when 
it can engage more productively in wheat and corn growing. It is 
no less absurd, save in degree only, for any community to divert 
its capital and labor from the moet productive pursuits to those less 
productive. If the principle of comparative costs is operative there 
is secured a maximum utilization of resources — human and natural. 
Conversely, anything that interferes with the working out of this 
law induces an economic loss. 

It is clear that the railways are the arteries of trade and that 
upon the proper functioning of them depends the economic move- 
ment of goods from one community to another. If rates, in the 
aggregate, are too high, internal commerce is restricted, or what is 
the same thing, the law of comparative costs is prevented from freely 
working, with the result that communities are forced to produce 
goods which they could otherwise get less expensively in exchange 
and productive agents are employed at less than the maximum ad- 
vantage. By a like sign, if rates in total are too low, not enough 
capital will flow into the railway business and internal commerce 
is diminished with a resultant economic loss. Also, if rates are 
made too high to one comniunity and too low j,o another the benefits 
of trade are destroyed, for if a community cannot ship goods out 
it cannot ship them in. Thus extortionate rates, confiscatory rates 
and discriminatory rates are economically bad. 

The latter evil may -be remedied by applying the principle of 
joint cost to railway tariffs: the two fonner give rise to the problem 
of valuation. It is this problem that involves the question of a 
phy^cal valuation. To it attention is directed. 

It will hardly be questioned, I believe, that if competition pre- 
vails the law of comparative costs will operate with the result that 
the maximum utilization of human and natural resources is achieved. 
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On the other hand, monopoly, by reatricting the supply and by pre- 
venting the working out of the principle of comparative costs, eigni- 
fies an economic loss. If the monopoly is a natural one it cannot 
be prevented by regulation, but it may be so controlled, through . 
fixing its prices, aa to secure the result, if not the fact, of competi- 
tion, and it is the result of normal competition that is desirable. 

Under competitive conditions it is ordinarily true that the value 
of a business equals the amount of capital invested in it. But other- 
wise, a competitive business can earn no more than a normal return 
on the capital actually invested in the enterprise. If we reverse 
the process in the case of monopoly and fix a price which allows to 
the monopoly no more than a normal return on investment we 
achieve the results of competition and secure the most productive 
use of economic agents. 

Railways, of course, are characteristically monopolistic. Con- 
sequently, it should be a tenet of regulative poUcy to fix rates so as 
to permit the accrual of a normal net return to investment equal to 
what could be had in competitive buainessee of a similar degree of 
risk. This is a full appUcation of the doctrine of comparative costs. 

The determination of investment without a physical valuation 
is inconceivable. Thus it becomes clear how important it is to have 
such a valuation. It is, of course, not contended that there are 
not intangible elements in valuation, but it is maintained that intel- 
ligent valuation and rate regulation ard not possible without a phy- 
sical valuation. 

Since the aim of rate fixing is to fashion the railway system to 
serve economic welfare best, it can make no difference whether the 
government controls or only regulates the roads. Legal title would 
not change the nature of the economic problems involved. It is, 
therefore, patent that the recent action of the government in assum- 
ing control of operation, permanently or only temporarily, can have 
no effect on the importance of a physical valuation. From the point 
of view of rates, it is neither more important nor less important that 
the task begun should be completed. 

Physical Valuation and Skcuritibs 
Railway securities have afforded a most delectable field for fi- 
nancial manipulation. The Alton, the New Haven, the Rock Island 
and many others are classic instances. In 1898 Alton stock was 
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Belling well' above par — the surplus of the road waa approxiniately 
(7,000,000 and net earnings, easily large enough to maintain 8 per 
cent dividends. Under the "able" leadeiship of Mr. Harriman, in 
seven years, the capitaUzation was expanded from $34,000,000 to 
fll4,000,000 while property to the extent of only $18,000,000 was 
acquired. In essence, the sound credit and excellent reputation of 
the Alton, built up through years of conservative management, was 
overcapitaliEed and sold to an unsuspecting public. The New 
Haven paid reckless prices for steam and trolley lines in the effort, to 
create a transportation monopoly in New England with the result 
that it was greatly overcapitalized and its stock fell from $200 to 
somewhere near $50. The Rock Island regularly paid dividends 
out of capital, failing to set aside enough to cover depreciation be- 
cause paying fancy prices to insiders for subsidiary lines. The re- 
sult — ^the once prosperous road was swamped, nay drowned, in water 
of the characteristic muddy financial sort. And so on we might 
extend the sickening list — but enough. 

Id all this manipulation the public and the investor are inter- 
ested. If rates are allowed high enough to pay dividends on the 
watered stock they are extortionate and trade ia restrained. If 
rates are made so as to allow a return on investment without regard 
to the outstanding securities, dividends cannot be paid thereon, 
the credit of the company suffers, funds for extensions cannot be 
had, adequate transportation facilities cannot be furnished, and 
trade is diminished. In both cases the public loses. Likewise, of 
course, the investor is mulcted out of his investment. 

Only the financial buccaneer gains. He should be made to dis- 
gorge in so far as possible—but it is high time that such manipula- 
tion be stopped and this can be done only by government super- 
vision or control of security issues. The government may, in the 
case of private operation, either authorize issues or enforce public- 
ity. The latter is probably preferable. 

Whichever method is adopted makes no difference in so far as 
physical valuation is concerned. Proper control of securities issues 
requires sound accounting and sound accounting is bssed on phy- 
sical valuation. It would not have been possible to pull off the Al- 
ton and other deals if. the actual value of the property had been 
known and if the public had been informed of the disposition of the 
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proceeds of the securities sales. Physical valuation, sound account- 
ing, publicity,— here lies the remedy for financial troubles. 

It can make no difference whether the government merely super- 
vises security issues, or takes over the roads permanently and issues 
its own securities, the financial problem is the same. Again, then, 
the necessity for having a physical valuation is not changed. 

Phtsical Valuation and Condemnation 
It is, I believe, usually considered that physical valuation is 
essential to condemnation proceedings. This is true, but not id 
the sense generally meant. If the government fixes rates or per- 
mits rates which give a certain earning power and consequently 
establish a certain market value of the railway securities, it ought 
in a purchase case to pay a price for the railways indicated by mar- 
ket value of securities (averted over a period of years, of course) 
and not by physical value. It may be true that there is an element 
of monopoly returns in the earnings, but securities have been issued 
thereon, and equities have been established which it is not just to 
disturb. It is possible to reach the desired end by a progressive 
income tax and by a still more progressive inheritance tax, the pro- 
ceeds of which may be used to amortize the securities representii:^ 
the monopoly element in return. However, it is far from clear how 
pillaging the investor for the sake of the public is justifiable. But 
in the event that the road has been "skinned," i.e., depreciation not 
taken care of, a physical valuation would be serviceable in condem- 
nation cases. This question always arises — hence condenmation 
cases require the use of such a value. 

In my estimation, the recent policy of the govermnent in guar- 
anteeing the net eamings averaged for a period of years is sound 
economically. 

Physical Valuation and Taxation 
For purposes of taxation, value depends primarily upon net 
earnings, but for non-paying roads a "dismembered selling value" 
is useful. This contention rests on the theory that goods should 
be put to the most economic use and if one railway cannot use them 
gainfully they should still be taxed at the price another railway, or 
another business of any sort, will pay for them. 

By way of summary it may be reiterated that a physical valua- 
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tion is essential (1) to economic regulation of rates, (2) for the pro- 
tection of investors, (3) in establishing a purchase price in certain 
cases, and (4) for the determination of a taxable value in the case 
of non-paying roads. With regard to the first two points espe- 
cially, economic poUcy rests on a physical valuation. If the govern- 
ment only regulates railways or if the government coDtinues to op- 
erate them as a pubUc business its policy cannot economically be 
different, nor can it be successful without the means of determining 
investment, namely, a physical valuation. It is, therefore, neces- 
sary that the work now being done under the direction of the Inter- 
state Commerce Conuniseion go on to completion. 
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CONTROL OF RAILROADS AFTER THE WAR 
HsNBT A. Palueb 

It might be asked why it should be aaeumed that there will be 
or should be a change after the war in the plan of railroad control 
in effect before the war. In other words, in what manner has the 
war — ^which has caused a temporary chaise to government opera- 
tion to meet a serious emeigency, but for that emei^^cy on^ — 
made it incumbent on the country to revise its method of r^ulating 
the commoQ carriers? Most certainly it does not follow that, 
merely because there has been a change in methods to meet war 
conditions, there should be a permanent change. But just as cer- 
tainly it is true that the exigencies of war have emphasized some of 
the weaknesses in our methods of regulation and tiiat it would be 
folly not to cure them now that they have been so plainly ffiqrased. 
And just as certainly it is true that the necessary war operation of 
the railroads by the government has demonstrated methods by 
which efficiency may be increased through their permanent applica- 
tion, and not to take advantage of this knowledge would be equally 
foolish. So, not as a natural consequence, but merely because we 
have already learned many ways in which our handling of the trans- 
portation problem may be improved, and wiU doubtless learn many 
more before the war is over, it does follow that after the war, when 
the railroads are returned as th^ should be to their owners, there 
must be some revision in the machinery by which they are regulated: 
- this, both for their own benefit and tliat of the shipping public. 

No one ought to attempt to say now with any degree of exact- 
ness what the after-the-war method should be. We are going 
through a historic period in railroad r^ulation and the experiment 
of government operation is as yet too new to justify any definite 
attempt at permanent application of the lessons learned — at least 
as long as there ie so little prospect of an early end to the course of 
study. Whether we i^ree with what the government has done or 
not, it is done, and government operation will continue to the end 
of the war. We have all that time for observation and coosidera- 
tion as to what should be done when peace comes. Within a cer- 
131 
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tain definite period after the end of the war, government operation 
should cease and raiboad control should automatically revert to the 
owners of the property. Then we should be prepared to enact, 
within that period, well considered, thoroughly scientific railroad 
regulation legislation, based not only on what was known before the 
war, but also on what we have learned while the war was in progress. 

Opinions R&GABDiNa Public Fouct aeteb Was 

If government operation of the railroads during the war for 
the purpose for which they were taken over is a success— as it ought 
to be and doubtlras will be — ^there will be a great cry for government 
ownership. Already the preliminary notes have been heard. Of 
courae, it does not at all follow that, because the government with the 
autocratic power givoi to the Director General of Rulways in a war 
emeigen<^ can accomplish what the carriers themselves, hampered by 
law and custom and regard for the rights and comforts of their pa- 
trons, as well as for their own profits, could not accomplish, govern- 
ment ownership would be the proper nostrum. The arguments for 
and against such ownership are too well known to be entered into 
here. It is sufficient to say that the success of the government in 
accomplishing a war time task under war time powers at a cost of 
great sacrifice by commercial interests, would not be a legitimate 
added ai^ument in its favor; while as an added ailment against 
it is to be counted the fact that the government will hardly be in 
shape at the end of tiie war to assume such a huge financial burden. 

As to whether there shall be some permanent plan of govern- 
ment control or operation short of actual ownership but akin to the 
present war plan, the question divides those who would put into 
effect a non-competitive system under government auspices from 
those who see no reason, because we have had a war, that the busi- 
ness methods of private ownership should not, in general, continue 
to govern. No one can dispute, of course, that if the government 
owned or controlled all the railroads and would work out and enforce 
an efficient plan, millions of dollars in duplicate salaries, duplicate 
trains, duplicate rents, duplicate service and facilities of all kinds 
could be saved. But they could also be saved if the government 
operated all the grocery stores, or all the coal mines, or all the 
churebee. We may some time readi that Utopia but the time ia 
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not yet, eitiier tiirough government ownership or any other form 
of patemaliam. 

Nbedkd Rbforub IK Railroad RBaui.ATiON 
Let U8 lay down, then, as the first general principle of the new 
system of regulation, that the railroads are to remain in private 
ownership, but with the added degree of govemmsnt control that 
is necessary to the fair accomplishment of some of the reforms that 
seem to be wise. As the second, let us say that all laws that have 
hampered them in efficiency are to be repealed or amended so that, 
though injustice may not be done, the carriers will still be able to 
do things dictated by good business judgment which they are now 
prevented from doing. Ab the third, let us say that as far as possi- 
ble or wise, all things considered, the railroads shall be compelled 
by law to do the' things that have been demonstrated as efficient 
for them to do but which, of their own will, they have refrained from 
doing. In other words, let the railroads continue to operate under 
the same general plan of private control and ownership as before the 
war, with more liberality toward them as to the things they are per- 
mitted to do and greater strictness as to things they are compelled 
to do — ^which carries with it the idea of greater powers in some regu- 
latory body, though those powers would be used for the carriers' 
benefit as well as for the repression of any improper desires on their 
part. 

To start with, let us do away with the multiplicity of regulat- 
ing bodies, the celebrated forty-nine masters, and center the regulat- 
ing power in one federal body, the Interstate Commerce Commis- 
sion. Let us do away with the state commiseionB aa railway regu- 
lators except as they may continue to exercise mere police powers 
and, poasibly, as they may continue to regulate railways that are 
purely intrastate. There are th(»e who say this is not legally pos- 
sible but there are others who say it is. Bilt so far as it is legally 
possible it should be done and every effort should be made to deter- 
mine its legal possibility. It is ridiculous and highly productive 
of inefficiency and unfairness that, for instance, a traia must have 
one kind of crew in one state and a different kind in another; or 
that the fare should be fixed at one rate in one state and at a dif- 
ferent rate in another, both, perhaps, varying from the interstate rate. 
The railroads, whatever their paper form of organization or what- 
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ever the rights of states to r^ulate them, ue a nation^ system ia 
reality and in so far as they are not permitted or compelled to oper- 
ate as such they must fall ebort in efficiency. 

It is true that this doctrine is shocking to some as an attempt 
to invade the sanctity of so-called state rights. But there is noth- 
ing sacred about the theory ot state rights or any other political 
theory. If it does not hold water it should be cast aside. And, 
besides, there are those of no small ability and legal lore who hold 
that the doctrine of state rights is not incompatible with centraliEed 
federal regulation of railroads — indeed, that the two go band in 
hand in that the real and highest right of a state is to be protected 
from discrimination by reason of the act of another state. These 
are questions for the lawyers, but they should be threshed out with 
a view to constructing an efficient system. 

There must be a more definite government policy with respect 
to the revenue railroads are allowed to earn. As things are now, 
the Interstate Commerce Commission regulates rates — and the 
rate regulating power should remain in that body, war or no war — 
but there is always dispute and never certainty as to just how far 
the Commission may. use its judgment in deciding whether the reve- 
nues of the carriers are sufficient. The .inclination, in the abeoioe 
of a definite declaration by Congress on the subject, is to confine 
consideration to the questions of reasonableness and discrimina- 
tion. There should, perhaps, be fixed a minimum net return. 

Even with such a provision we should be confronted by the 
vexed question of whether a certain general increase, which the 
weak roads need, should be allowed when it would swell the revenue 
of the more prosperous roads to imreasonable proportions. This 
brings us to the subject of the pooling of traffic and revenues, now 
illegal. It should be made legal, within certain limits. The stock- 
holders of a given road should have reasonable assurance that, so 
long as the road was properly operated and necessary at all in the 
scheme of things, it would earn for them no less than a certain per- 
centage of return. It might earn as much more as good mant^e- 
ment and general conditions warranted. Such a plan, to be sure, 
unless carefully worked out, might provide for the prosperous con- 
tinuance of a road that really bad no reason for living or for making 
money out of its existence. There would have to be government 
participation in deciding whether a given road should share in the 
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promise of minimum return, and that power of participation would 
have to be wisely exercised. The strict rule of the survival of the fit- 
test cannot be applied to the railroad situation for the reason that we 
have to take things as they are and not as they might be if we could 
start from nothing to build a new transportation scheme. Com- 
munities and businesses have grown up on the basis of the present 
system. They cannot be wiped out in the effort for absolute effi- 
ciency. The best that may be done is to empower an able com- 
mission to handle the situation with due regard for all existing 
interests to the end that necessary roads may not perish for lack of 
revenue but that those more, fortunately situated may contribute 
somewhat of their prosperity. Doubtless repeal of the anti-pooling 
laws would accomplish all that is desired if the repealing act were 
accompanied by wise legislation safeguarding all interests. The first 
essential is to determine the policy. If it be the policy to enable our 
present railroads to continue to exist, and that by means of some 
plan which shall operate to distribute profits somewhat more equit- 
ably, and at the same time bring greater facility in the handling of 
the country's business by the pooling of traffic, then the rest is com- 
paratively easy, a matter of detail. Such a plan would not be solely 
nor even chiefly for the benefit of the carriers. The shipping public 
would profit. Rates would probably be no higher than they other- 
wise would be and service would be better. 

FoouNo OF Facilitiis 
The pooling, or common use, of railroad facilities is already 
legal and was tried even before the government took over the roads 
with some degree of success by the eastern carriers. It should be 
made compulsory, within proper limits. The purpose of transpor- 
tation is to get freight and passengers moved and the reason for 
congestion is that they are not moved. If we are to consider trans- 
portation nationally there is no reason why a road pcesessing facili- 
ties that will help in the moving of this traffic should not be com- 
pelled to permit their use to the utmost by anybody that can use 
them for the necessary purpose, provided, of course, that the rights 
of the owner to due compensation are protected. It might be urged 
that if a given railroad knew that some facility it might build — a 
new terminal, for instance — could be used by any road that wished 
to use it, it might refrain from building it. But here the govern- 
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ment should take a hand. When facilities are needed it should 
compel the railroads to provide them, and there would be no hard- 
ship or injustice in its dcnng so as long as it provided for the neces- 
sary revenue. 

The one great transportation lessoo of this war is that the raU- 
roads ^ave not kept pace in the matter of rolling stock and terminal 
facilities with the growing needs of the country, even aside from the 
war emergency. They must be made to do so, for in the sense that 
transportation ia a commodity to which the public is entitled at 
reasonable rates, the railroads cannot be operated as a private busi- 
ness. But they cannot be expected or even compelled to do so un- 
less their income is sufficient to justify the necessary expenditures. 
Rates and service to the public are coSrdinate questions and must 
be handled by the same authority in accordance with a well defined 
policy. 

As a means of bringing about more expeditious loading and un- 
loading of cars by shippers and consi^ees, higher demurrage charges 
are being tried by order of the Director General of Railways and the 
Interstate Commerce Commission. In so far as they achieve the 
object desired they are perfectly proper. The question of propriety 
is merely one of efficacy. There is as yet no scientific system of such 
charges for that purpose. There should be one, and now is the time 
to make the preliminary study. 

Speed in Movinq Freight 

But while penalizing the shipper and the consignee for failure 
to reach efficiency in their part of the transportation operation, 
why not compel the carriers, by some similar system of penalties, 
to move freight more promptly? No inconsiderable part of the 
delay resulting in demurrage is attributable to the faults of the car- 
riers themselves. Figures are easily obtainable showing the un- 
reasonable time consumed in transit and the same is true with re- 
gard to delays at terminals. Daniel Willard, president of the Bal- 
timore and Ohio railroad, has pointed out that 52 per cent of the 
time of a freight car is wasted around terminals and that it is mov- 
ing on the road only 11 per cent of its time. When from this 11 
per cent is deducted the time wasted in slow movement, the freight 
car as a medium of transportation does not make much of a showing. 

Mr. Willard's statement was made last July. Doubtless the 
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showing was in great measure due to the tangle brought on by the 
war congestion, but not all of it was thus due. There is, perhaps, no 
greater field for improvement in transportation than in the move- 
ment of freight cars, and shippers complain greatly at being held 
up by the reformers as horrible examples when they know that the 
railroads themselves are at least as greatly to blame. The govern- 
ment, by its authorized system of penalties, compels or tries to com- 
pel the shipper to be efficient. It should exercise the same degree 
of compulsion toward the carrier. 

There should be a clearer determination as to the rights and 
duties of carriers in the matter of embai^o, as to when an embargo 
may be declared and what notice shaU be given, both to other roads 
affected 8Jid to shippers. The practice is loose and productive of 
much confusion and dissatisfaction. 

A. H. Smith, eastern assistant to the Director General, recently 
instructed eastern roads to embai^ consignees who do not unload 
cars promptly, ntgardless of demurrage rules. This ia an order per- 
haps necessary and proper under war operation, if it is carried out 
under the direction of government authorities, but there is nothing 
in law to prevent such an embargo at the will of the railroads in ordi- 
nary times when, in their opinion, necessity requires it. Probably 
there are few railroad men whose judgment could be depended on 
in a matter of that kind, and even if the motive were admittedly 
proper the shipper is entitled to know that he has recourse and that 
his interests are protected. 

Another result of war operation of the railroads has been the 
overriding of the law giving to the shipper the right to direct the 
routing of his freight. It is certainly in the interest of efficiency 
that this be done, though perhaps the Director General exceeded 
his legal power in doing it. Perhaps the right ought permanently 
to be taken away by law Within certain limits. The shipper ought, 
no doubt, to be permitted to control delivery. That is, though 
freight should be sent by way of the route most likely to afford ex- 
peditious movement and not by the route some persuasive ^ent 
has induced the shipper to select, the shipper ought to be protected 
to the extent that the freight will be switched without coat to him 
to the road on which he has his place of business or sidetrack, from 
the road which has been selected as the moet expeditious route. 

There should be provision for compulsory arbitration of wage 
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demands which would cairy with it a practically automatic incie&se 
in ratee to meet the wage increase wbeo such an increase is pennitted 
or ordered by the government. Another performance like the 
dubbing through Congress by the labor unions of the Adamson 
eight-hour wage law, leaving the railroads to find, as beet th^ may, 
the money to meet the increase, should be made impossible. 

Still another reform that has been many times urged and gener- 
ally overlooked, apparently because it is held of comparatively 
slight importance, is the giving to the shipper right to appeal from 
negative orders of the Interstate Commerce Comnussion. Impor- 
tant or not, it is his right, or should be, and should be given him for 
the asking. The less important it is the less trouble it would be to 
grant it. 

There has been no attempt herein to outhne any dogmatic 
plan for a reorganization of the plan of railroad control. Not only 
is the future of the railroads uncertain but it is not altogether cer- 
tain what that future should be. The attempt has been merely to 
suggest some changes that would appear at this time to be wise. 
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RECONSTITUTING RAILROAD REGULATION 
Bt Gbobgb a. Post 

"What," I am asked, "is involved in reconstituting the agen- 
cies of railroad regulation?" As I enter upon the adventure of 
redeeming a promise made long ago to discuss that question for 
Tke Annala the.agencies of railroad r^ulation have been deposited 
for the most part in cold storage and the railroads themselves have 
been reconstituted, with a vista of future reconstitution which no 
wise man will attempt to prefigure. 

The only reason why the Editor of Tke Annals would invite an 
expression from me is that I happen to bear the honor of being 
President of the Railway Business Association, a national orgsni- 
zalion of manufacturers, merchants and engineers who deal with 
railways. Hence the only reason why I should express views upon 
the transportation question is because the Railway Business Asso- 
ciation h&d formulated a program. We had formulated proposals 
before the United States entered the war, but here we are with a 
new heaven and a new earth and I cannot yet speak for my asso- 
ciates with authority on the altered aspects as they now confront us. 

As purveyors of equipment and suppUes we have in the past 
dealt with the employe^ of railroad corporations whose owners 
were l^on. Today we deal with the same individuals, but th^ 
are now government officers. What further evolution in our com- 
mercial transactions the war may bring as it wears on we shall 
greet with equanimity and with a determination to perform our 
utmost for the success of the temporary government operation 
necessitated by the war, 

Concernii^ the status which shall follow the conclusion of 
peace I can only utter my individual hopes. Miles of good white 
paper have been consumed in foretelling what will be different after 
the war. Certain things, I pray heaven, will be the same after the 
war — the same that they have been dnce that bleak day 297 years 
ago when the Pilgrims entered the wilderness at Plymouth Rock. 

Now what is meant by the competition which it is desirable 
to preserve as a feature of the new railroad structure that is to super- 
sede government operation after the conclusion of peace? Mighty 
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few hard-headed citisens vpU feel inclined to give up the advantagee 
which unifioatioii has given both under the Raih-oads' Wu* Board 
from April to December and under the government Director Gen- 
eral since — advantages ariang from mobilization of rolling stock 
without regard to ownership, common use of facilities and the rout- 
ii^ for directness and cheapness as distinguished from earnings for 
individual railroad corporations. Foolish competition seems more 
susceptible to modification than before the war. The government 
is performing functions which previously business men performed. 
The conditions under which business men did their work were 
those of compulsory competition indiscriminately comprehensive. 
The government has promptly removed from its own path some of 
these obBtacles. Whatever we have gained in transportation by 
substituting cooperation for competition we shall keep, in so far 
as such retention is consistent with retention of competitive 
elements essential to progress. 

Competition is not confined to rivalry between corporations. 
Competition exists among the officers and employes of each cor- 
poration for promotion. That is the first condition which I hope 
will be preserved the same in transportation after the war. 

As I write, news comes that the Director General of Railroads 
has divided the country into three re^ons and appointed as regional 
manners three men — A. H. Smith, R. H. Aishton and C. H. 
Markham. Who are these men? Mr. Smith entered the service 
of the Lake Shore & Michigan Southern Railway as a messenger 
boy in 1879 and in 1914 had reached the presidency of the New York 
Central Lines. Mr. Aishton in 1S78 was an axman in the engineer 
corps of the Chicago & Northwestern Railway and in 1916 became 
president of the same company, having like Mr. Smith made his 
way through the grades. Mr. Markham in 1881 was a section 
laborer on the Atchison, Topeka & Santa F6 and after a rapid rise 
within the Santa F^ organization was induced by the Southern 
Pacific to become general freight and passenger agent of its Oregon 
lines in 1897, being appointed general manager of the Southern 
Pacific in 1904. After a period passed in the management of petrol- 
eum companies he was elected in 1911 president of the Illinois 
Central Railroad. Each of the three is the product of rivalry for 
advancement within an operating railroad unit. We do not know 
where the Director General of Railroads would have found men to 
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be r^onal managers under the war r^me if the railroad organi- 
sations which I have mentioned had not existed. What we do 
know is that those oiKanizations did exist as institutions within 
which advancement was open to the humblest beginner, whom no 
influence but his own incapacity or delinquency could repress and 
who needed no influence but his own ability and energy for the 
ascent to the topmost rung. The men were there when the country 
called and it was in those organizations that they were trained. 

Important, however, as competition is within the organization 
it is equally important between railroad organizations. Every 
management knows that its performance will be measured by the 
foremost achievement of its contemporaries. Every aspirant is , 
stimulated by the knowledge that leadership in achievement by 
him will bring opportunity for advancement by transfer to other 
companies. 

As a manufacturer of railway appliances I contemplate with 
satisfaction and zest the preservation of a substantial number of 
independent railroad units. The progress of the art toward in- 
crease of safety, speed, convenience and cheapness by the develop- 
ment of new inventions is a fascinating story of indifference or 
opposition by one railroad and appeal by the developer to another 
and another until a test is somewhere accorded, a demonstration 
afforded and the qualities of the discovery made known in practice. 
Let us preserve the appeal ; in that way lies progress. 

If citizens in their individual capacity are to subscribe the 
capital and be responsible for the management of the railways under 
regulation, one new and untried element must be introduced into 
r^^ation. The government mwrt hold some one of its branches 
responsible for keeping watch over railway revenues and when they 
are inadequate for proper service, including the attraction of new 
capital for additions, betterments and extensions, this branch must 
take steps to correct the deficiency. 

Every student of current discussion and events knows that 
numerous aspects other than those to which I have referred are 
under debate and to many it will seem that some of those which I 
have not specified are too important to be omitted even from so 
highly condensed a statement as this. Nevertheless I am content 
to specify at this time these two elementals — individual initiative 
and adequacy of revenue — as the essential factors in a national 
railway system. 
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A SUGGESTED PLAN FOR PERMANENT GOVERN- 
MENTAL SUPERVISION OF RAILROAD 
OPERATION AFTER THE WAR 

Br Alxxandbb W. Siuth 

The operation of the railroads as a war measure presents one 
of the most draatic economic revolutions in our history. Regard- 
less of the duration of the war, the complications springing out of 
governmental operation will probably preclude a return to the old 
system. Many divergent but coSperating interests will oppose 
such a return. The grafters, if such there be, will desire to con- 
tinue their graft. The politicians will covet the patronage and 
power- which will flow from government operation in ever increas- 
ing volume. No doubt a majority of the security holders will prefer 
to sell out to the government. Certainly so, if too great a sacrifice 
is not enforced. The combined force of these selfish interests, 
which may be expected to organize for mutual profit and protection, 
will override the pubhc interest unless a counter campaign is 
launched early in the contest. As is usual under popular rule, 
education is our only weapon in defense of the general welfare. 

Thinking people are alive to the fact that the interests of 
the shipper and passenger far outweigh all other interests in the 
problem. Some permanent plan should be promptly thought out 
and crystallized in the hope of at once satisfying the advocates and 
opponents of outright government ownership. 

The Plan fob Regional Fedbral Holdiko Cohfanieb 
Hon. William W. Cook of the New York Bar, a prominent and 
successful corporation lawyer, has filed with the Joint Committee on 
Interstate Commerce at Washington, "A Proposed Solution of the 
Railroad Problem." 

He went to the pains of reducing his proposition to the con- 
crete form of a bill which he appends to his paper. He digests this 
bill in these words : 

1. — Congresg ebould iuootpomte five Federal Railroad CompanieB for five 
divisioDB of the whole country. This correaponda tc the plan of the tweivo Fed- 
eral Reserve Baokt, 

142 
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2. — The five Federal Railroad Companies would a^iquire gradually the stocks 
tnd bonds of the present railroad oompanieB, each in its own district, just as the 
Canadian GoTemment is about to acquire the stock of the Canadian Northern 
Railway Company. These stocks and bonds would be acquired at their actual 
vslue by purchase, exchai^ or oondemoation. The Federal Railroad Companies 
could obtain the money by the issue of their own stock with 3 per cent dividends 
guaranteed by the government, with a poaaible extra 3 per cent if earned, all over 
6 per cent to go to the govenunent. Such guaranteed stock would also be issued 
to provide fresh money for railroad extensions and additional facihties; also to 
acquire from time to time at their actual value the present outstanding railroad 
obligations. The guaranteed dividends oould be at a btghei rate than 3 per cent, 
if necessary, and would vary from time to time aocording to the general conditions, 
but when once fixed as to any particular issue would not be suboequently changed 
for that issue. v 

3. — The Federal Railroad Companies would then control the present railroad 
companies and oould take over their tan^bls property if the state charters oeased 
to be dedrable, or could condemn the railroads if necessary. 

4. — A Federal Railroad Board (similar to the present Federal Reserve Board) 
nominated by the I^esident and confirmed by the Senate; would name the direc- 
tors of the five Federal Railroad Companies and would control the finanoes of 
thoee companiee and regulate all railroad rates and servioe. 

G. — The plan embodies the idea of government control and government 
finnnraul responsibility (reduced to a minimum) without govermnent ownership. 

The plan contemplates the acquirement by theee federal rail- 
road companies not only of the present railroad atocks and bonds, 
but the railroads themselves by coudemnation if necessary. The 
learned author replies to the suggestion that his plan merely draws 
"a thin veil over government ownership" by saying "its sole pur- 
pose is to avert government ownership"; that government owner- 
ship would mean an additional national debt of about twenty bil- 
lion dollars, while his plan would not. Yet his plans guarantee 
minimum dividends, and certainly dividends come behind all 
operating expenses and £xed charges. One had as well owe a debt 
literally as to underwrite indefinite payment of dividends on stock 
of the corporation which does owe it. For the same reason, while 
state tucation may be continued (by permission of the federal 
government only after it acquires the railroads under said plan), 
the taxes paid would be chargeable to earnings before dividends 
could be declared. Hence the government guaranty of dividends 
would underwrite the payment of taxes due the states. Further 
quotii^ from Mr. Cook: 
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AD this is to be done gr&duBUy, to avoid shocks, waste, unfair prices and histy 
inexperienoe. The nilnwds themselveB, hon«T«r, propoee to^ou that Coi^reaa 
■hall pan & law that the present railroads shall take out Federal charters at once 
or ebe oease doing interstate business on a certain date. This is to be done uoder 
powero[CongTeBSto"T^iilat«"aommeroe. Fewer to "reKuIate" (17,000,000,000 
of property is alleged to sive power to deatroy $17,000,000,000 by forbidding its 
USB unlees it turns itself inside out by accepting a federal charter, llat is hardly 
"due process of law." To ttta ordinary mind it would seem that the penalty of 
death does not fit the fictitiouB crime of holding on to a state charter whidi eTBry- 
body adroit^ is l^al 

And the old corporations are to continue. Certainly Congress cannot dis- 
eolve them, and hence the new Federal corporations will have two charters, one 
from the state and one from Coi^ress, with inextricable conflict, litigation and 
Pandora box confusion. The railroads themselTCa ctumot afford to have com- 
pound charters. We would still have conflict of state regulation with national 
regulation; 8tat« oommissions with Interstate Commwce Commission; state per- 
secution with national intervention. 

It is a fair deduction tlMit the creatioQ of regioaal federal hold- 
iog companies in Mr. Cook's plan was designed as s substitute for 
federal incorporation of existing railroad companies. His novel 
and interesting plan is an apidication to the railroads of the organic 
plan of the fedend reserve banking system. It is submitted that the 
parallelism is carried too far. A banking corporation has no phys- 
ical attachment to its location. Being purely a financial institu- 
tion, it is capable of complete liquidation without materially affect* 
ing the particular community it was wont to serve. Not so with 
a railroad. Once established and located, it becomes an integral 
part of the life of the communities it traverses. Investment in 
real estate for all commercial, industrial and domestic uses is 
invited. Much of the v^ue, and frequently all of the utility, of 
such'property springs from and depends upon the continued opera- 
tion of the railroad. The elements of support and expansion of 
banks are liquid and easily converted, while with railroads they 
are permanent physical additions, such as yards, terminals, ware- 
houses, etc. 

The location of districts, and establishment of fedend reserve 
banks therein, serve a useful purpose Jn stabilising and equahzing 
the available banking capital and reserves. Districts for the general 
operation of government-controlled railroads would serve no useful 
purpose, but would tend to increase the opportunities for political 
interference in playing one section against another, although the 
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country may be divided into regional dietricts for special purpoees 
from time to time. 

A Federal Railroad Board 
If, however, the suggestion of regional federal railroad holding 
companies, which Mr. Cook elaborates, is not feasible, the estab- 
lishment of a Federal Railroad Board along the lines suggested by 
him is a most valuable element in the solution of the problem of 
permanent and practical government control of railroads short of 
government ownership. Omitting the functions and attributes 
applicable to the holding companies, the composition of this Board 
is admirably stated by Mr. Cook as follows : 

A Fedend Railroad Board is hereby created which shall consut of six mem- 
bers, one to be the SvmUuey of Railroads, and the remaining five members to be 
appointed by the Preaideat of the United States, by and with the advice and 
consent of the Senate. In selecting the said five members of the Federal Railroad 
Board, not more than one shall be selected from any one Federal Railroad district. 
The said five membera shall devote their entire time to the busineas of the Federal 
Raihoad Board and shall each receive an annual salary of twelve thousand dollars, 
payable monthly, together with actual neceesary traveling espensee. 

, , . , No Senator or Representative in Congress shall during his term of 
ofBce, or for five years thereafter, be a member of the Federal Railroad Board. 
The members of the said Board shall be ineligible during the time tbey are in 
office, and for two years thereafter, to hold any office, position or'employntent in 
any railroad company, and shall not, during tbat time, hold or own stock therein. 
At least one of said five members shall be a person, experienced in the management 
and operation of railrooda. One member shall be designated by the President to 
' serve two years, one for four, one for six, one for eight and one for ten yean; and 
tbereafter, each member so appointed shall serve for a term of ten years unless 
removed for cause by the President. 

As the function of this Board is to control and regulate rates, 
securities, service and operation, it would obviously supersede the 
Interetate Commerce Commifision. 

Full credit is due Mr. Cook for the valuable suggestions he 
has made, but it is submitted that the adoption of his plan would 
but open an easy pathway to government ownership instead of 
proving a substitute for it. 

The Federal Incorporation of Railroads 
The idea of federal incorporation of railroads hitherto devel- 
oped by the representatives of the railroad interests before the 
Congressional Joint Committee seems to contemplate merely the 
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creation of new federal raflroad companies into which eodsting 
systems are to be transferred, and this idea seems to have been in 
the mind of Mr. Cook when he criticizes the proposed plan as being 
an arbitrary and summary transfer of the title to $17,000,000,000 
of property from the present owners to new corporations. Obvi- 
ously, such a proceeding would not only be illegal and unconstitu- 
tional, but wholly impractical. However, there seems to be neither 
a constitutional nor practical objection to nationalizing existing 
state railroad ctHnpanies just as under the Act of Congress any 
state bank may be nationalieed. 

It is settled law that the conversion of a state bank into a 
national bank does not destroy the identity or corporate existence 
of the bank nor discharge it as a national bank from any of its 
liabilities outstanding at the time of the conversion. Such con- 
version does not close the business of banking under the state charter, 
but simply results in a continuation of the same body with the same 
officers and stockholders, the same property, assets and banking 
business under a changed jurisdiction. It remains one and the 
same bank and goes on doing business uninterruptedly.* 

In the earlier history of this government, the question of juris- 
diction of Congress over banking business occasioned much litiga^ 
tion and bitter diversity of political opinion, imtil finally settled 
by the authoritative ruling of the Supreme Court under Chief 
Justice Marshall.* Certainly the basis of jurisdiction over banks 
is no firmer than the express commitment to Congress of exclusive 
jurisdiction to regulate interstate commerce. Inasmuch, however, 
as the basis of the jurisdiction of Congress over banks rests upon 
the general delegation of power to execute other powers in the 
Constitution, a bank must become an instrument in the prosecution 
of the fiscal operations of t^e government before Congress obtains 
jurisdiction. In like manner, a railroad created by a state must 
engage in interstate commerce before jurisdiction over it is vested 
in Congress. But nationalization of a bank is a condition precedent 
to its becoming an instrument in the prosecution of the fiscal opera- 
tions of the government, whereas a state railroad is authorized to 
engage in interstate conmierce (in the absence of a law of Congress 
prohibiting it) without the necessity of a federal charter. 

■ MetnpoUlan National Bank r. Claggetl, HI U. S. fi20. 

* MeCuUoek t. Maryiand, 4 Wheaton, 316. 
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This distinction is moet important when you come to consider 
whether or not Congress can compel a state corporation to become 
a national corporation. It may or may not be within the power 
of Congress to compel a state bank to become an instnmient in the 
prosecution of the national government's fiscal operations by takii^ 
out a federal charter. That question is foreign to the present dis- 
cussion. That Congress has the power to compel a railroad cor- 
poration created by a state and engaged in interstate commerce, 
to take out a federal charter is a condition precedent to the inaug- 
uration of the plan herein proposed. Whether or not this power 
exists is, therefore, a question which demands solution. 

The power of creating a corporation is never used for its own 
sake, but for the purpose of effecting something else.* It was, 
therefore, held to be within the discretion of Congress to create 
and use banks as convenient, useful and essential instruments in 
the prosecution of the fiscal operations of the government. The 
power to do so is derived from the general clause delegating power 
to make all laws necessary or proper to execute the other poweiB 
delegated in the Constitution. 

It is hoped this paper will demonstrate that in exactly the same 
way Congress may transform state railroads into federal railroads 
if, in its discretion, such action is necessary and proper in execution 
of its power to regulate commerce, and where any ^ven railroad 
is already engaged in interstate commerce, it may be compelled 
to become a federal railroad corporation if Congress so enacts. 

In the nature of the case, railroads created by state legislation 
cannot, as a matter of right, exercise their corporate powers outside 
of the territorial limits of the state creating them. In Bank of Au- 
gusta V. Earle (13 Peters, 519), the Supreme Court, speaking 
through Chief Justice Taney, says: 

It is very true that a corporation can have no legal existence outside of the 
boundaries of tfae sovereigaty by which it i^ created. It exieta only in contempla- 
tion of law and by force of law; and where that law ceaaes to operato and is no 
longer oblatory, a corporation can have no existence. It must dwell in the plaee 
of its creation and cannot migrate to another sovereignty. 

Nor can two or more states act in concert for the purpose of 
creating an interstate railroad. This was attempted about the 
middle of the last century by the states of Ohio and Indiana. 
• McCuOoeh v. Maryland, 4 Wheaton, 316, 
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Actii^ conjointly, these states made an honeet effort to create a 
sin^e railroad corporation to operate across their respective bound- 
aries through their respective territories. When called upon to 
pass upon the question of whether one or two corporations was thus 
created, the Supreme Court, speaking through Chief Justice Taney 
in the case of Ohio & Miss. RaHroad Co. v. Wkeeler, (1st Black, 286), 
said: 

It u true that a corporatioii by tbe name and style of the pUintiff appeaiB to 
have been chartered by the States of Indiana and Ohio, clothed with the same 
oapacitiee and powers and intended to acoompliah the same objects, and it ia 
spoken of in the lawa of tbe states as one corpcvate body, eitercising the same 
powers and fulfilling the same duties id both states. Yet, it has no legal existence 
in eitber state, e:xcept by tbe laws of the state. And neither state could confer on 
it a corporate eidstenoe in the other, nor add to nor HiminJBli the powers to be tbeie 
exercised. Itinay, indeed, be composed of and represent, under a corporate name, 
the same natural person. But the legal entity or person, which exists by force of 
law, can have no existenoe beyond the limits of the State or sovereignty which 
brings it into life and endues it with ite faculties and powers. 

It follows that the exercise of corporate functions of a state 
railroad corporation beyond the limits of the stat« bestowing them 
must, under our system, be based on comity between the states. 
While the intimate union of the states, as members of the same 
political family, no doubt created a greater degree of comity than 
exists between foreign nations, yet when the interest or policy of 
any state requires it to restrict the rule of comity, it has but to 
declare its will, and the further exercise ^of rights resting on comity 
ceases. Therefore, a corporate creatine of one state d^ing business 
in another state is exercising a privilege and not a legal right. 

From what has been sud, it becomes apparent that it is entirely 
without the power of a state, or any combination of states, short of 
the Union as a whole, to confer upon a single railroad corporation 
the express power to engage in interstate commerce. To attempt 
to do so would be a contradiction in terms, for a state has no power, 
by virtue of its grant, to authorize a railroad incorporated by it to 
do business in another state; and yet the transaction of business 
between two states is the very essence of interstate commerce. 
The "power to regulate commerce" conferred by the Federal 
Constitution on Congress is the power to prescribe the rule by which 
"commerce" is to be governed. Like all other powers vested in 
Congress, it is complete in itself, may be exercised to its utmost 
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extent, and acknowledges no limitations otlier than thoee prescribed 
by the Constitution. 

Any railroad system engaged in interstate commerce, unless 
already operating under a federal charter, must be made up of 
constituent companies created by the several states through which 
the system operates. By the combination and consolidation of these 
railroads into an interstate sjrstem of railroads, an element has 
entered into the structure of the system as a whole which is different 
from and in addition to anything derived from the respective' char- 
ters of the constituent companies. That element is the legal right 
of interstate carriage as distinguished from the privilege of inter- 
state commerce, resting on comity. Plenary authority over the 
system, thus becoming an integral part of interstate commerce, 
is thereby vested in the Congress of the United States. If Con- 
gress, in its wisdom, legislates that the constituent companies who 
owe allegiance to the several states creating them, should, in their 
combined functions forming an interstate system, become a na- 
tional corporation, there would seem to be no legal obstacle to such 
relation being compelled. 

This is true because such a combination and consoUdation into 
an interstate system is impossible except by the voluntary assent 
and coSperation of the states and the several railroad corporations 
themselves. The states must expressly authorize such combina- 
tions and the companies must take the necessary corporate action 
to bring them about. During the early legal history of railroads in 
this country, the states were jealous of such combinations and 
granted power to enter them with reluctance. The benefits of 
such enlargment of facilities became so obvious that this attitude 
soon changed into acquiescence and encouragement, and general 
laws authorizing such combinations, where competition was not 
interfered with, became universal. More and more the public is 
now coming to see that competition between railroads is inherently 
wasteful and must be done away with. The results following the 
codperation of the great systems through the War Board, and in 
spite of the anti-trust laws, have demonstrated how unwise our 
railroad legislation has been in the past. 

The necessary consequence of combining two or more railroads 
created in different states into one operating machine is to convert 
the ^^tem into an instrumentality of interstate commerce. AH 
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parties participating in saoh a change of status are charged with 
knowledge that the unlimited power vested in Congrees to regulate 
commerce at once attaches to all the activities of this instrumental- 
ity which enter as elements into interstate commerce. 

If Congress exercises this powerto compel federal incorporation, 
□either the states creating the constituratt companies and authoriz- 
ing their combination into one system, nor the corporations them- 
selves, can object on the ground that such an act (to be enforced 
only by forbidding the use of such property in interstate commerce 
except throi^ the instrumentality of a federal charter), would not 
conform to the "due process of law" demanded by the Constitution, 
This is so because all parties have voluntarily placed themselvea 
within the rightful exercise of this power, and the extent to which 
it is exercised is exclusively within the discretion of Congress. 

We thus have the necessary conditions to action by Congress 
compelling interstate carriers to become national corporations, 
namely: (a) They are already engaged in interstate commerce 
(not as a matter of grace, but as a matter of legal right), and there- 
fore within the jurisdiction of Congrees, which becomes excluave 
when exercised ; (b) Congress is clothed with full discretion to deter- 
mine whether or not its power to regulate makes it necessary and 
desirable that such instrumentalities should be nationalised. It 
seems to follow as a necessary consequence that with the power 
and the will to exercise it, there is a clear pathway to the point 
where Congress may compel interstate carriers to take out federal 
charters. 

Nationalizinq the Hailboads 

The great practical difficulty which has hitherto confronted 
those who contemplated nationalizing the railroads has been a 
lack of well defined means for transforming and transferring the 
variegated contract obligations and liabilities of interstate carriers 
now outstanding, into obligations and liabilities of new corporations 
which the federal government might create. If, iustead of creating 
an entirely new corporation, proper legislation be passed by Con- 
gress to convert existing railroad companies into fedend railroad 
companies, these outstanding obligations and liabilities will not 
thereby be affected. The great tangle of contractual relations 
springing from leases, sub-leases, majority stock control, absolute 
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ownership, and all of the kaieidosfiopic arraQgemeuts by which the 
constituent elements of the several interstate systems have been 
thrown together, would remain after nationalization as effectually 
in operation as before. The identity of the old corporations would 
not be changed; there would not be a state corporation and a federal 
corporation, but only the corporation originally created by the 
state with its alliance transferred to the nation. Some may say 
that this would place the imprimatur of federal sanction upon 
outstanding securities which have been in some cases ovei^issued, 
and which over-issues are supposed in some quarters to be a great 
evil. 

It is not certain that the issuance of these securities under the 
old, unrestricted and unregulated methods has been au evil., It is 
very doubtful whether the railroad systems of the United States 
could have procured the capital necessary for their construction 
except under the old speculative method of issuing their securities. 
It is not reasonable to expect a capitalist to invest his money on a 
low interest basis in a new enterprise, the success of which remains 
to be demonstrated. The history of railroad construction is, 
ahuost without exception, that the original builders of railroads lose 
theai initial investments. These investments would have been 
withheld altf^ether but for the possibility of very large speculative 
profits. The development of these systems, with a few exceptions, 
has shown that the amount of these securities has not been excessive, 
and their value has at all times been regulated and controlled by 
the inexorable law of public demand. The price of such securities, 
fluctuating as it does, is controlled by a law more uniform and 
universal in its apphcation than any legislative act could possibly 
be. Tli&t law would disturb the arbitrary legislative value of such 
securities before the ink could dry on the signature of the executive 
approving such an act. Neither the public nor the investor will 
suffer by leaving existing securities to the operation of the law of 
supply and demand which fixes the market price of everything. 

It is not within the limits of this paper to go into much detail 
as to the functions of the proposed Federal Railroad Board. One 
com{^cation frequently arising under our present system could be 
obviated under tiie new plan in such way as to remove one of the 
weaknesses in the ante-bellmn system of management. When a 
given railroad fails to prove a finapfiiai success — let the reasons be 
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what they may — an embarrassing situation at once arises. The 
community it serves is vitally interested in its continued operation. 
Its pubhc service cannot be abandoned. It cannot be liquidated 
and eliminated, as a bank is, without vitally affecting the section 
it traverses. Beceivership and court operation ensue, and reorgan- 
ization follows. This process is all too familiar in all sections, and 
is the underlying cause of the concentration of railroad holdings in 
the money centers of the East. It is up to the bondholders to 
reorganize, and they are thus compelled to take over the properties 
whether they want to or not. 

Under no plan hitherto sugg^ted is any satisfactory solution 
of the difficulty presented. The local community has practically 
no interest in these receivership proceedings, for it has come to 
■ beUeve that, whatever happens, the railroad must continue to, 
operate and only in its continued operation are those interested 
who have no financial holdings in the company. If Congress would 
bestow upon the Federal Railroad Board power and. discretion to 
authorize the abandonment and dismantling of a railroad which 
had proved a financial failure, and consequently not a public neces- 
sity, these people who had made investments upon the faith of the 
continued operation of the road would at once have a vital interest 
in its continuance, and from an attitude of indifference they would 
be converted into earnest advocates of such conservative manage- 
ment as would insure the continued service of the particular line in 
question. In such circumstances, it would become a matter of 
great concern to each community traversed by a railroad to see 
that its directorate and its executives were on the job of successful 
rulroad operation, rather than engaged in the questionable practice 
of speculation in railroad exploitation, which, in some cases in the 
not distant past, have proved such a stench in the nostrils of the 
public. The same interest would have a healthful tendency to keep 
politics out of railroad management and, generally, would result 
in the public's keeping a very close watch on the situation as a 
whole. 

The Status of State Raileoad Commissions 

Another matter of widespread interest is the relation of the 
several state railroad commissions to the situation which would be 
created if the plan herein proposed became operative. Notwith- 
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standing the fact that a large percentage of the several state rail- 
road comnuBaionerB have cominitted themselves to the wisdom of 
federal incorporation of interstate carriers, thereby transferring 
exclusive jurisdiction to the federal authorities, a large number of 
the state commissioners naturally oppose such a course on the idea 
that it would leave them without sufficient functions to perform to 
justify the existence of their offices. It is submitted that this is 
not the case. The several state commissioners will have a broad 
and busy field of usefulness, after the entire jurisdiction over inter- 
state carriers is transferred to the general government, in looking 
after the public utilities companies and Uie local regulation of 
railroads, which it is proposed to leave under the jurisdiction of 
the several states. A dispassionate consideration of the question 
by these very intelligent gentlemen now occulting positions on the 
several boards of state commissioners cannot fail to convince them 
of the soundness of this su^estion, and when the matter is properly 
understood and digested, all opposition to the change of regulation 
will no doubt disappear. 

Until otherwise provided by Act of Congress, the several states 
should have jurisdiction over these national railroad corporations 
in the following particulars: 

(a) In all suits ag^nst said corporations where l^al venue 
exists and lawful service may be had. 

(b) To make reasonable pohce regulations: 1st, as to separa- 
tion of different races in the several stations and on local trains on 
a national railroad; 2d, as to the sanitary appliances and their 
uses while railroad cars are within the corporate limits of any 
municipality; and, 3d, as to the use and sale of intoxicating liquors 
on the premises or cars of such railroads. 

(c) To regulate reasonably national rulroads in the matter of 
grade crossings, stock-gaps and right-of-way fences. 

(d) Any city having a population of not less than 150,000 
according to the last preceding census of the United States should 
have jurisdiction, if thereto authorized by its charter, to regulate 
the motive power of national railroads for the movement of trains 
and cars within the corporate Umits of such cities. 

Taxes, Rates and SECusrriEa . 
Said nationaUzed railroad corporations should be uniformly 
taxed by the federal government a reasonable percentum of their 
gross receipts and their physical properties and seeurities exempted 
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from all other form of taxation. The taxes thus imposed should be 
apportioned as follows: one-fourth to the states, according to mileage 
in the several states; one-fourth to the several incorporated towns 
and cities into or through which the lines pf said railroads may run, 
in proportion to their population as declared by the last preceding 
United States census; one-fourth to the several counties through 
which the lines of said railroad companies run, in proportion to the 
mileage thereof in each of said counties; and the remaining one- 
fourth covered into the Treasury of the United States — all expenses 
of collecting said taxes to be deducted before apportionment. 

The fabric of freight rates is so pervasive and so indicate that 
tiie promulgation of rates by state commissionB which are not in 
consonance with the interstate rates, filed wiUi the Interstate Com- 
merce Commission, have in tiie past greatly derailed its delicate 
pattern. This derangement became so acute as to culminate in 
what is known as the Shreveport Case,* which is now being followed 
by the litigation in Texas, growing out of injunction issued by the 
three-judge District Court of the United States against the enforce- 
ment of the State Railroad Commission rates. This experience 
demonstrates that it is unwise for the regulation of railroad freight 
rates to be vested in more than one body. When the railroads 
have become national corporations, there would be no difficulty in 
transferring to the federal authorities the entire subject of freight 
rates, both interstate and intrastate. This could be done without 
the condition precedent that the intrastate rate afFects the inters 
state rate, but on the much broader ground that the corporation 
itself is a federal instrumentality and as much subject to federal 
control of its chafes as a national bank is to federal control of its 
interest rates, to the exclusion of state legislation on the subject. 

With the latitude afforded the Federal Board of Control of 
railroad operations under the plan here proposed, there would be 
no difficulty in so adjusting rates as Ho allow greater compensation 
to some lines than to others. One of the greatest difficulties under 
the old regime was to obviate th^ injustice to the small line located 
in sparsely settled territory in having to do this service for the same 
rate of compensation as a road located in a densely populated sec- 
tion. The great trouble has been to fix a rate which would not 
starve the small poor line and at the same time create too much 
'tfmtiton ^ Texv Ctntral Ry. Co. t. [T. jS. 234 U. &, 3<Q. 
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revenue for .the large rich line. There would be no legal objection 
to the Federal Railroad Board's fixing a basic rate with percentagcB 
of inorease in various sections. For this purpoae, a division of the 
country into regions or districts would be Very useful. 

It goes without saying that the Federal Railroad Board would 
have entire and exclusive control of the issuance of all new securities 
by the nationalized railroad companiefi. 

FOOLINQ OpMRATIOMS 

Ebcperience under the excellent work of the Federal War Board, 
which will be accentuated under the government operation for war 
purposes, has discloaed that great economies iaay be realized by 
pooling business under certain conditions. Whfle pooling is a very 
difficult matter with segregated owneniiip of the several lines, it 
would be practicable to work out a plan whereby certain sections 
of the country, or the transportation of certain commodities, or the 
transportation of all commodities during certain seasons, might be 
pooled and the proceeds equitably distributed to the members of 
the pool so as to prevent wasted energy and increase the efficiency 
and working capacity of all parties concerned. While such a pro- 
vision would pro tanlo modify the provisions of the anti-trust laws, 
there seems little doubt but that public opinion will justify such 
modification by the time the necessity for it arrives. Many other 
functions of the Federal Kailroad Board will occur to the thought- 
ful minds of men familiar with railroad matters. 

When the Congress has transferred the allegiance of the inter- 
state carriers from the several states to the federal government, 
and they thereby become its own creature, many matters of regu- 
lation which are now without the power of Congress, will come within 
it« jurisdiction, and experience will, from time to time, suggest 
many forms of regulation which hitherto have been neither legal 
nor practical; such, for instance, as limitation of dividends, creation 
of sinking funds, setting up reserves, and application of surplus to 
extensions and improvements. 

The basic principles of the plan herein suggested thus appear 
to be the conversion of all interstate carriers into creatures of federal 
law and |dacing over them a competent board of control, not only 
in the matter of rates and r^ulatory rules such as have been within 
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the limitations of the Interstate Conuneroe Commission, but of 
the physical operations of the companies. 

It will be conceded that under our form of government, the 
greatest danger to any successful plan of federal control of the 
operations of the railroads, whether through outright ownership or 
otherwise, is political influence and intermeddhng. This danger 
is BO obvious and so great in connection with government owner- 
ship, that it outweighs every economic argument which can be 
adduced in favor of government ownership. It is submitted that, 
under the plan herein proposed, this danger is reduced to the 
minimum by the creation of a department of the government for 
the operation of rulroads and the appointment therein by the 
President of executive men of proven abiUty, with long terms of 
office and good salaries. Men of large caliber will be available, 
and it is fair to assume that pride in the successful discharge of tiidr 
h^h duties wiU forestall any native proclivities towards political 
activities, which might otherwise develop. 

It is hoped the suggestions of this paper may start discussion 
of the subject, and that by the time government operation under the 
present arrangement becomes no longer necessary, a satisfactory 
plan for restoring the railroads to the possession and operation of 
their rightful owners will have been provided. No plan can suc- 
ceed that does not command the approval of public sentiment, and 
the promise and potency of this and all similar suggestions must 
spring from intelligent consideration and disinterested discussion. 
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THE NECESSITY FOR PUBLIC ' OWNERSHIP OF THE 
RAILWAYS 

Bt Fbbdbbic C. Howb 

ObjectioiiB to the public ownership of the railways has for the 
most part been narrowly confined to the dangers of the spoils sys- 
tem, the possible activity of a great army of employes, the alleged 
incompetence of the government, its unwillingness to make improve- 
ments, and the necessity of keeping alive opportunities for iadividual 
initiative in this the greatest of all iodustrial activities of the nation. 

But these allegations, even if true, are very secondary to the 
main question. The most important question before any people ia 
the preservation of industrial and political Uberty on the one hand, 
and the maintenance and development of the state on the other. 
And both of these things are all but impossible under private owner- 
ship of the railways. 

PouTicAL Integration of tbb Nation 
It is assumed that the political activities of the railroads have 
come to an end, "We are out of politics" is a frequent asseri;ion 
of officials. The vulgar corruption of a few years ago may be in 
large part ended by the exposure and by the laws which have been 
passed; but a far more subtle, insidious control is maintained over 
the political life of the nation by the ramified activities of the rail- 
roads and the corporations identified with the railroads. It is no 
longer necessary to bribe men as it was a few years ago. An exam- 
ination of the legislatures of our states shows a preponderatingly 
large number of railway attorneys within the membership. Judges 
of both feder^ and state courts are advanced from the railway legal 
departments to the bench. The constitutional conventions of New 
York, Ohio and Michigan recently held were filled with railway 
attorneys; and in New York and Michigan the constitutions which 
issued from their hands shielded and protected not only the rail- 
roads but the local public utiUty corporations. Chambers of com- 
merce are ostensibly organizations of industry and trade. Yet they 
either cannot or dare not represent their membership. In most in- 
167 
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stances they cumofi. Instead of being organizations for the up- 
building <^ the community as they are in many foreign countries, 
they are too often interlaced with privileged interests that control 
thdr views on important public queatioos. The same is true of the 
press. It, too, is controlled and moulded by ownership, by ad- 
vertisers and by the expenditure of millions of dollars for adveiv 
tising. At the time of the threatened strike of the railway opera- 
tives a year ago it was stated that three million dollaiB was spent in 
a sin^e day by the railways in presenting their claims. 

In addition the wealth and talent of the nation is divorced 
from the nation. Attorneys, bankers, big biiainesB men are in con- 
stant conflict with the government. Bailway officials fear regula- 
tion, taxation, measures for full crews and the like. A great staff 
of men is maintained for the presentation of claims before the Inter- 
state Commerce Commission and for fighting off cases before the 
courts, while publicity agencies utilize every means for discrediting 
the government and bringing it into that distrust if not contempt 
which is largely the result of the innuendoes and activities of priv- 
ileged interests. 

Government ownership would end this conflict. It would free 
the talent of the nation. Men's patriotism would run free, unpoi- 
soned by their private interests. Our city councils, legislatures and 
Congr^s woidd appeal to men of big talents who now are divorced 
from participation in pohtics because of the interests which they 
represent. The American people are not more unfit for self govern- 
ment than other peoples. This is not the trouble. The real trouble 
is that we have made it almost impossible for strong men and cap- 
able men to be identified with the state. The positions of power and 
wealth are to be had in corporations in constant conflict with the 
nation; they are monopoly privileges of various kinds which depend 
upon government favor. We must end this divorce. There is just 
as irrepressible a conflict between privilege and democracy as there 
was between slavery and freedom. 

IndustbiaI/ Intbgbation 

What is true of the talent of America is equally true of our 

industrial life. Our circulatory system is owned by eighteen hundred 

quarreling, competing transportation agencies, each of which is in 

conffict with the others; and all of which are in conflict with the 
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producers and conBUmera. Transportation is run for profit. It 
should be the agency of service. And the great profits of the rail- 
roads are from anti-aocial service. To take but two from a score of 
examples. First, railroads are interested in long haul traflic. The 
community is interested in short haul traffic. More money is to 
be made in transporting goods across the continent than from a 
near-by point. Every traffic employe knows this fact. Fifty 
years ago food and catUe were produced for local markets, as is the 
case in other countries. Today the food of cities like New York and 
Philadelphia comes from California, Florida and distant poiots. 
Farmers in New York State cannot get transportation eervice. 
They are driven out of business. They abandon their , farms. 
Yet while these farmers are clamorous for cars, food trains come in 
with the regularity of express service from Oregon and California. 
The same is true of cattle. At one time every farmer raised cattle, 
sheep and hogs. The transportation of meat was taken over by the 
great packers of Chicago, Kansas City and Omaha. They control 
the transportation of food through the ownership of refrigerator 
cars, and they, in cooperation with the railroads, have destroyed 
the raising of cattle all over the country. They compel cattle to 
be hauled from distant California to Chic^o to be killed. It is 
then hauled back to California to be consumed. The farmers of 
the northwest ship their grain to Minneapolis to be milled. It is 
then shipped back to the northwest to be consumed. The same 
is true of almost every other industry. A \axge part of the traffic 
of the country is sent round about Robin Hood's bam when it 
should be sent by the most direct route possible. The cost of 
transportation is increased, industry is destroyed, and the whole in- 
dustrial, social and agricultural life of the country ia on a false basis. 
Second, the clasdfications of railway freight are for the purpose 
of making the maximum profit. There are hundreds of thousands 
of classifications. On some d^ys a hundred thousand or more 
changes are filed with the Interstate Commerce Commission. It 
would take a week's work of a corps of men just to keep up with these 
changes. In European countries where government ownership 
prevails classifications are simple. They are printed in a httle rate 
book that every business man carries in bis pocket. They can be 
understood by anyone. A man knows instantly what his freight 
charge will be, just em he knows the cost of a telephone call. 
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Through theee claaaificationsdiscrimmationa and advantages are 
given one aet of shippers at the expense of another. The old kind 
of discrimination is gone; but the new kind is just as harmful, and 
possibly just as universai as was the old. Special routings are given. 
Differentials, switching advantages, terminal advantages, etc., are 
allowed. No shipper really knows whether he is on an even keel with 
his competitor or not. 

These jire but indicative of a ecore ot conditions which prevail; 
conditions which must prevail so long as transportation is an agency 
of profit rather than of service. The sole aim of railroad adminis- 
tration is to make as good a showing as possible. And railway 
operators are not to be blamed for this. They look upon their In- 
dustry just as does every other business man. But the state is in- 
terested in rendering maximum service to the largest number of 
people at the Tninimiim cost. And this is only possible through 
government ownership. 

We can get some vision of the social use of railroads by the 
methods employed in Germany, Australia, Switzerland, Denmark 
and other states where the conscious purpose of railroad adminis- 
tration is at ^1 times the upbuilding af the country. Denmark 
utilizes her railroads for agriculture; for the placing of her goods in 
England and Germany in the quickest possible time at the lowest 
possible rates. The same is true of Belgium, from which country 
special trains are run to Zeebrugge, where they connect with govern- 
ment owned steamers for London and to Paris. In Australia the 
railroads are exclufflvely a state agency. They aid cattlemen, 
farmers, dairjnnen. Each station agent is a government employe. 
He receives the farmers' products. He sends them to a government 
terminal or to a pubUc slaughter-house. They are shipped even to 
England under government controL The farmer gets all that he 
produces. He is free from discriminations, and there are no middle- 
men whatever between him and his, consiuuer. 

The industrial development of Germany is lai^y a railroad 
development. In Germany raOroads are run for industry. The 
chambers of commerce and agricultural associations form a part <tf 
the administration. Special rates are given ship-builders to up- 
build the merchant majine. Similar rates are given on raw ma- 
terials. Industries and towns are built up in this way; while the 
great export trade of Germany is partly traceable to the aids and 
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special rates made on export products. This is but indicative of the 
thouaands of devices that can be developed for upbuilding the state 
when the transportation agencies are in pul^c hands. 

Integration of Phybicai. Eodipmbnt 

Under private ownership there are several hundred railroada 
built as a separate entity and operated ae such. Each railroad hag 
its own terminals, passenger stations, yards. One terminal may be 
filled with cars awaiting freight; a near-by terminal may be filled 
with freight clamorous for cars. Empty trains on one rulroad pass 
other empty trains on another railroad going in the opposite direction 
in search of cargoes. There is terrible waste: waste like that of 
having a half dozen water plants in the same city; for each railroad 
has to have terminals, freight houses, passenger stations. It has 
to have docks, lighterage and warehouses. It has to be equipped 
for the maximum load. 

It is impossible to mobilise all these agencies with hundreds of 
different railroads maintaining their separate edstence. But two 
railroads enter the city of New York. The New York Central is 
the only railroad having a freight terminal in M&nhattan and it 
uses every possible means to keep other railroads out. A half 
dozen other systems maintain separate terminals on the Jersey 
shore. They ought to be united into a single great terminal. And 
they ought all to use the Pennsylvania and New York Central facil- 
ities in New York City. In Chicle there are a score of terminals; 
a hfdf dozen great passenger stations. There is tremendous wastage 
in real estate and in investment, and far greater wastage to the 
industrial Ufe of the city. 

In those coimtries where the railroads are owned by the govern- 
ment there is usually but one union passenger terininal. The pas- 
senger stations are commanding structures. They are the portals 
of the city. All raUway lines enter there. This means great 
convenience to the pubUc and great economy in operation. 

Even greater wastage is involved in the suppression of the 
water transportation facilities of America. The railroads own the 
water fronte of our cities. They will not develop them or permit 
them to be developed because water transportation is cheaper than 
rail transportation. It costs one-seventh as much to carry freight 
by water as it does by rail. As a consequence coast-wise shipping 
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ie diacouraged or deetroyed. Our riven cany lees freight than they 
did a quarter of a century ago. Canals have been bought up, or 
through political control of the state they have been put out of 
business. The Great Lakes from Duluth to Buffalo, the greatest 
water-way in the world, is little more than a privat« possession of the 
railroads and the steel trust. The government has spent tens of 
millions erf dollars on harbors, almost every one of which is under the 
control of the railroads and the iron and steel industries. A geiw 
eration ago the Great Lakes were covered with independent fleets. 
They have been put out of business. Shipping has decreased. 
This water-way is almost a private possession; while great cities are 
unable to make use of the water-fronts for the upbuilding (tf in- 
dustry or transportation. The State of New York has spent tens 
of millions of dollars on the Erie Canal. It carries less tonnage 
than it did a quarter of a century ago. It should be part of a 
continuous WBitar transportation system from Duluth to the sea- 
board. 

Only the government can work out an integration of rwl 
and water transportation as has been done in Germany and Bel- 
^um, in which countries heavy bulk traffic is carried by water, the 
nuiroads being reserved for other freight. Immen^e economies can 
be made iu transportation, and great savings in constnictural ar- 
rangements and motive power if the rivere, water-ways and seas are 
permitted to perform the service for which they are naturally in- 
tended. This is only possible to the government itself. 

Similar colossal economies can be brought about throu^ the 
substitution of hydro-electric power for coal. There is two mil- 
lion horse power going to waste in New York State alone. There 
are rivers that could be harnessed. Even the Mississippi could be 
made to operate our railroads; while the Rocky Mountains and 
Sierra Nevadas would provide sufficient power to free the railroads 
of the west from dependence upon coal. A great hydro-electric 
development o^anized in a comprehensive way would provide 
power and light for industry, for our cities, even for the farmers. 
Such a program has been carried out in Switzerland, in Bavaria, in 
the province of Ontario, in which states the white coal is supplanting 
the black coal, with immense savings to industry. 

It is probable that the consolidation of the railroads, the uni- 
fication of terminals, the utilizatdoD of motive power and cars to 
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their capacity would involve savings of hundreds of niillions of dol- 
lars in transportation cost. Similar economiee would be made, 
through the substitution of water for rail transport. This would 
amount to tens of miUions annually, while the substitution of 
hydro-electric power for coal would mean great economies in trans- 
portation costs and a saving of our fuel as well. 

Integration -of Operation 

The nulroads of the country should be organized like an army. 
There should not be hundreds of different railways, each one an entity 
by itself. The 240,000 miles should be organized as a unit. It is 
far easier to mobilize railroad service where needed than it is to 
mobilize an army. If the oars and motive power of the entire coun- 
try were directed from a single point as are the Pullman cars, the 
express service, the refrigerator cars, the fast freight lines, there 
would be adequate faciUties for the needs of the country, and a 
great speeding up in their use as well. 

Similar economies would be made in the accounting and clerical 
operations. Today millions of different rates and classificationB 
are made, which require endless bookkeeping. They involve con- 
fusion for railroads and shippers. This could be done away with 
by unification of transportation and the simplification of classi- 



There are tens of thousands of agents who solicit freight for 
competing lines. There are thousands of other men engaged in at- 
tending to the details of inter-railway relations. In every large 
city thera are a score of competing ticket offices and competing 
representatives of distant freight lines, all of which cost has to be 
maintained by the public. Every raUroad maintains a highly paid 
legal staff. The best legal talent of the country is identified with the 
railroads; and a large part of their effort is devoted to controversies 
with the Interstate Commerce Commission, with state railroad com- 
missions, with controlling local politics, with looking after the 
political side of railroading. This involves a waste of millions of 
dollars. In addition, each railroad maintains its corps of highly 
paid officials, many of whose salaries equal that paid the President 
of the United States. Many of these officials are appointed through 
favor. These high salaried officials could be larg^y dispensed with 
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if the fioancia! motive of railroading were ended and the transporta- 
tion a^Bcies were dedicated to transportation alone.' 

Millions c^ dollars more are spent each year in publicity, on ad- 
vertising, on making public opinion. Immense aums are paid few 
the stimulation of traffic over particular lines. The losses to the 
public from wasteful competition and from ptditical activities are 
colossal. 

ECONOICIKB 

But these economies are relatively small in comparison with 
the great savings that would come from public ownership. In the 
first place government securities bear but 4 per cent or 5 per cent 
interest. In peace times government securities are issued at from 
2| per cent to 3 per cent. Raiboad managers insist upon a very 
much higher return. If 2 per cent were saved upon the securities 
of the railroads, it would amount to $400,000,000 a year, or nearly 
twice as much as the total budget of the Post Office Department. 

In addition the railways are taking immense sums out of earn- 
ings every year and investing them in the property. This is the 
way betterments, improvements and extensions are made. Hun- 
dreds of millions of dollars are collected from the pubhc each year 
and converted into capitalization, upon which the public is then 
asked to pay interest and dividends. It is probably true that bil- 
lions of dollars of the present cai»talizatica) of the railroads has been 
taken from the people in excessive charges and converted into capital 
account. 

Along with this railroads are capitalising and insisting upon 
payment of their increasing Isind values. Land connected with the 
city terminals and rights of way is increasing rapidly in value. 
Agricultural land doubled in value between 1900 and 1910. City 
land increases with about the same rapidity. A single railroad in 
one of the southern states in its hearing before the Valuation Com- 
mittee of the Interstate Commerce Commission insisted that it be 
allowed $880,000 for land that had cost but $71,000. 

It is probable that several billion dollars have been added to the 
capitalization of the railroads from the unearned increment of land 

■ The salaries paid adnuniatrative offiditlB by the railways amounts to 
$340,000,000 a year. As to how much of this 'm for salaries of men < 
the actual opcralioii of the propertiea \» not diacuwed. 
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and rights of way held by the railroada. Tbia is & social value. It 
is created by the commuiuty. It is traceable to the growth of 
population, to industry, to the increasing congestion of the country. 
Upon this valuation, which is being increased at the rate of hundreds 
of millions every year, dividends are demanded, while the demand is 
being made that the people shall pay for a social value which they 
themselves have created. 

All of these increments in value could be saved to the com- 
munity under government ownership. Then betterments made out 
of earnings would be owned by those who made them; while in- 
creasing land values would remain community values, which they 
are in effect. 

Fbee the Resources of America 
The report of the Fujo Investigating Committee made in 1813 
showed a remarkable pyramiding of banking, transportation and 
industry. Practically all of the great transportation aystems of 
America were under the control of four great banking syndicateB 
located in New York. Railroading ' baa become an agency of 
finance rather than of industry. Railroads Eire operated from New 
York. They are no longer operated for the promotion of the in- 
dustrial life of the state. Moreover, and this is the gravest possible 
menace to industrial freedom, the same group that owns and con- 
trols the railroads owns and controls the industrial life of America. 
Competing industries have to compete against concerns which are 
interlocked with transportation. Even though it should be true 
that the grosser violations of a generation ago are ended, there still 
remain endless privileges, preferences, discriminations and rebates 
which make it difficult for new industries to operate on equal terms 
with the great combinations of capital. Moreover, the railroads 
place in the hands of the bankers control of upwards of $4,000,- 
000,000 annually. The concentration of banking capital is largely 
traceable to railway earnings, and this capital in turn is used by 
the great banks for the maintenance of their monopolies. 

Industry in America must be free. It must be free from the 
menace of railroad discriminations and of credit discriminations as 
well. The talent of the country must be free from fear. It must 
be released so that it may venture freely into new industries, new 
mines and new ventures of every sort. For freedom is of the es- 
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sence of American life. And we caimot have industrial freedom 
under privately owned transportation systems. 

It IB probably no exa^eration to assume that the productive 
capacity of America would be increased by billions of dollars an- 
nually if it were free from the present inadequacies of transporta- 
tion, if it were assured a free and constant outlet, and if the credit 
of America were free to encourage a competing industry rather 
than repress it. Public ownership is necessary to free banking. It 
is necessary to free the ingenuity, talent and labor of America as 
well. Today mines are closed two or three days a week because of 
lack of cars. Industry all over the country is strangled because of 
its inabihty to transport its output. Automobiles by the thousands 
are driven to their destination on their own power; millions of 
men are unable to work full time; while invested capital is reduced 
to part time employment because of the discriminations and in- 
adequacy of the transportation agencies of the country whose 
necessities have grown beyond the possibilities of private control. 

The Experiences of Other ConNTRiBS 
The experience of America is the experience of other countries. 
Germany suffered from the same difficulties that confront us, as did 
Italy and Switzerland. These countries found it necessary to take 
over their railroads in order that the life of the nation should move 
freely and fully, and wherever the railroads have been taken over 
the industrial life of the nation has been greatly aided by the many 
services which the government was able to render. Just as those 
agencies that are owned by the cities are operated for service and are 
integrated into the life of the community,- so the transportation 
agencies become a very different thing when the motive of operation 
is one of service rather than of private profit. The greatest reason 
of al Ifor public ownership is the change in the motive of raUroad 
transportation. 
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STATE REGULATION OF THE SECURITIES OF 

RAILROADS AND PUBLIC SERVICE 

COMPANIES' 

Bt Mart L. Babbon, Ph.D. 

PoWKBfl AND PbOCBDUBB OF PuBLIC SERVICE COMMISSIONS IN 

Relation to Security Issues of Public Service 
cohpobationb 

State control of the security issues of public service corporatioiis 
has grown by slow stages from an almost complete absence of any 
checks in the era of special charters to the recent concentration, in a 
few states, of absolute power in the hands of a commission. The 
present state laws governing a public utility's security issues are to 
be found in a few special charter acts, in general statutes, and in 
special public service commission acts. As the latter represents the 
most complete method of supervision, particular emphasis is placed 
on the analysis of this group. 

In answer to a deeply felt need of an administrative body to 
enforce the general laws in regard to railroads and public utility 
corporations, public service commissions have become so widely 
established that in 1917 there is only one state which has no kind of 
public utility commission — Delaware. Twenty-four states, how- 
ever, have failed to confer on their commissions power to regulate 
the issuance of securities.* Commission control of securities ifl, 
therefore, absent from twenty-five states. 

AH degrees of power from publicity to absolute control have 

1 No Becondary material has been used in the preparation of ttugarticle. The 
Public Service Conuniesion Act (suramarized in Table 1) and the codified hiwa 
(Table II) of each state have been analyzed to discover in what manner the 
security issues of railroads and of public service companies have been subjected to 
regulation. Since the tables have been turanged so that the exact citation for any 
subject is easily found, footnote references have been omitted vhen a statute is 
analyzed in the text. 

■ Alabama, ArkanaBs, Colorado, Connecticut, Florida, Idaho, Iowa, Kentucky, 
Louisiana, Minnesota, Miesiasippi, Montana, Nevada, New Mexico, North 
Carolina, North Dakota, Okltiboma, On^pm, South Carolina, South Dakota, 
Tameasee, Utah, Washingttm, Wyoming. 

167 " 
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' been conferred over seouritiefl aa the remainii^ commissionB. 
Rhode Island's one-paragraph provision covers only the stock, and 
not the bond, issu^ of street railways. The powers and the work of 
this commission in the matter of aecurities are so alight as to amount 
to non-regulation. The Pennsylvania and Vii^nia commissions 
are of the pure pubUcity type, their work consisting tA the filing <^ 
notices of increfiees of securities. There are ten conunissioDS that 
are limited to inquiring into the truth of the statements in the corpo- 
ration's apphcation for approval.* Texas has a very stringent law, 
but one that is enforced not so much throi^ the powers conferred 
directly on the commission as through the severity of the penalties 
imposed upon the corporation for any infringement. 

Some initiative is permitted all the other commissions by 
statute. Besides determining the truth of the statements in the 
application, the commissions of Massachusetts, New Hampshire 
and New York have power to specify the purposes and to determine 
the amoimt of securities reasonably necessary. The conmuseions of 
Ohio and Wisconsin have the additional power to decide the char- 
acter of the securities and to define the terms of issue. 

Four commissions have complete and unrestricted power over 
security issues, that of Vermont deriving its authority from a geoeral 
provision to prevent overcapitalization, and those of Arizona, 
California and Illinois from detaUed provisions in special public 
service commission acts. 

Less than 20 per cent of the public service commissions have 
any discretionary powers on questions of capitalization. So in- 
complete are moat of the laws that many commissions, though not 
permitted by law, have imposed conditions in order to make their 
control effective in any degree. Commisaon control over the capi- 
tahzation of public service corporations, and particularly of rail- 
roads, is neither universal nor uniform. 

The public commission acts provide for the enforcement of 
commission control over the security issues of public service corpora- 
tions and of railroads by prescribing the proceedings necessary to 
validate an issue. 

Previous permission of the commission, evidenced by a certifi- 
cate of authority, must be bad in eighteen states for all securities 
* Diatriot of Columbia, Georgia, Indiana, Kansas, Maine, Maryland, Michigan, 
MisBouri, Nebnaka, New laaej. 
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iaaued t^ a raOroad company.* The public utility corporations of 
the same states, with the exception of Texas, are subject to the saiue 
provision, and also those of the District <tf Columbia and Indiana. 
Rhode Island requires such authority for the stock issues of street 
railways. The Pennsylvania commission has no poweo* on its own 
initiative to certify to an issue, but must do so if the corporation 
applies for a certificate of valuation. In Texas, tlie certificate is in 
the form of a notice to the Secretary of State that the law has been 
complied with, especially that the particular issue does not exceed 
the value of the property covered by it. The certificate of the other 
commissions states the amount, purposes and character of the issue; 
that the amount is not in excess a! the amf)unt required for the 
specified purposes; and that no part of the amount, except when 
permitted in reference to bonds, is chai^eable to operating expense 
or income. When the conmiission has power to impose conditions, 
these u-e also set forth in the certificate. 

A necessary prerequisite to the issue of a certificate is an applica- 
tion by the corporation for approval. The Texas law does not 
require a previous application, but the rules of the commission call 
for it in all cases. The laws of several states contain only a very 
general clause, demutdii^ a written application to be made,* 
while others prescribe the contents of the triplication.* The ap- 
plication contains infommtion on the same subjects to which the 
conunisaions must certify in their certificate of authority, namely, the 
amount, character and purposes of the issue, the terms of the issue, 
and a description and estimated value of any property or services 
that are made s basis of the issues. 

In two states, Pennsylvania and Virginia, the filing of a similar 
statement, called a Certificate of Notification in Pemu^tvania, meets 
all the requirements of the law, and the corporation is subject to no 
further control in matters of capitalization. The duty of the com- 
missions of these states is fulfilled by pladug this statement on 
public file. 

Previous investigation of the statenients in the application is 
definitely provided for in the statutes of many states, and in the 

* Arizona, California, Georgia, nUnoia, £anaas, Maine, MajyWd, MEWBOcfau- 
aetta, Michigan, Miwouri, Nebraska, New Hampehire, New Jersey, Now York, 
Ohio, Teias, Vermont, Wisconsin. 

■ Georgia, Mune, MaaeacfauBetta, Michigan, New Hampdun, Vtnnont. 

* Indiana, Kanmi, Ohio, Wiaoimnn. 
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case of almost every application the comnusaioD conducts an in- 
vestigation.' The commission must hold a public hearing, and ia 
empowered to make additional inquiry, to make a valuation of the 
property of the corporation, and to examine such witnesses, books, 
documents and contracts, and to require the filing of such data as it 
may deem of assistance in reachii^ a determination. 

If the commission decides to permit an issue of securities, its 
certificate must, in several states' be recorded on the books of the 
company before securities may be issued. In other states, the 
certificate must be filed with the Secretary of State.* 

To insure the proper dispoation of the proceeds of authorized 
issues, various provisions are found in the state statutes. Wisconsia 
may require the utihty to perform any act necessary to carry out the 
provisions of the law. Some states permit their commissions to 
establish any rules or regulations in their judgment reasonable and 
necessary to prevent the dispoution of the proceeds for any purposes 
except those designated in the order.'" A detaUed accounting of the 
proceeds is called for by some laws,^^ and, in practice, by all com- 
missions. 

Failure to observe any of the provisions in the act is punishable 
by penaities that operate gainst the security issued, the corporation, 
and the officers and employes. The laws of nine states declare all 
securities void, which do not conform to the law." There is a 
conflict of opinion as to the power of the commission to validate such 
illegal issues. Texas,** Califomia" and New Hampshire** require 
new applications, but Nebraska" and Indiana" validate the issue. 

' Ariiona, CalifoTnia, G«orgia, IlliiKtis, Maine, Maryland, Miehigsn, Mis- 
wnui, Netvaaka, New Hampshire, New York, Ohio, Venoont, Wiaooudn, and 
Pennsylvania in cose of a Certificate of Valuatioa. 

■ District of Columbia, Kansas, Miseoim, Wisconsin. 

• Texas, New Hampshire, Maesftchiuietts. 

''Ariiona, California, TUinois, Missouri, Wisconsiii. 

" Arisona, Califonua, lUinois, MisBouri. 

» Arizona, CaHfomia, District <rf Columbia, minois, Kansas, Maine, Ohio, 
Texas and Wisctxudn. 

" Public UtJli^ Reports Annotated (herealtet teferred to as P. U. R.}, 1916, 
E531. 

"/(i.A643,1071. 

^Id. EflSl. 

••/d.C24. 

"M. B66. 
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If there is no need to change the terms of the iague, a validating OTder 
would aeem sufficient, without compelling the corporation to recall 
the unauthorised securities and issue an identical new series, with 
only the authority of the conmiiBsion added. The penalty im- 
posed on the utility is usually & fine, ranging from S500 to $20,000. 
The agent may be fined tSOO to $10,000 or imprisoned on a mis- 
demeanor charge in some states, on a felony chaise in others, for a 
term of one to fifteen years, and, in Texas, is personally responsible 
to the creditors for the full amount of any damage sustained. 

The administrative control (rf aecurity issues is provided for in 
state statutes by requiring previous permission of a public service 
commisaion, which is granted upob application and after investiga- 
tion. This permission must be recorded in some states upon the 
books of the corporation or with the Secretary of State. The pro- 
ceeds from authorized issues must be strictly accounted for. For 
any failure to obey the law severe penalties are imposed, the least 
of which is sufficient impetus to a close observance of the provisions 
of the statutes. 

Compelled in twenty-three states to submit to some measure 
of supervision by a public commissioD, the public service corpora- 
tions and railroads are served with a notice in almost all states that 
the approval of the commission carries no guarantee.** The orders 
of the commission often contain the further condition that such 
authority shall not be binding upon the commission or any other 
tribunal as a finding of the value of the applicant's property** in any 
rate or other proceeding. These emphatic declarations that the 
commission's approval carries no guarantee of value or dividends 
would seem to uphold the frequently repeated assertion that securi- 
ties have no relation to rates. In practice, however, the same 
commissions have considered the return on investment which a 
particulu rate will yield before making any change.*" Inversely the 
ability of a company to meet interest chai^^ has been the justifica- 
tion for authority to issue securities.*' 

In rate valuation proceedings, the security issues almost in- 
variably have weight, even in states where there is no power granted 

>■ Arixoua, Ct>lif6rm&, Illinoia, Indiana, Minouri, FeDnajrlTania, Teaa. 
" P. U. R. l»lfi, B1072, A657, r795; id. 1916, B583, A514. 
"P. U. R. 1916, A227, ASM, C381, C1020, D26. 
•L/d. 1916, A.74A, 7tt. 
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to a oommiasioQ over securities.** The general aesuranceB that 
securities will be considered have been translated into positive action 
by many commissions, rates being maintained or even raised in order 
to give a favorable return on-the securities.** The Massachusetti 
Public Service Commission has taken the most definite stand in this 
matter, holding that capital hcmestly and prudently invested must 
be taken as a controllii^ factor in Gjods a basis for fair rates,** and 
that the approval of the commission is conclusive evidence that the 
issue represents legitimate investment.** 

The consequence of a cbai^ of rates upon the market value 
of securities should be carefully considered by all coDunisEdons. If 
strict observance is required of the provisions that securities are to 
be issued only in amounts necessary for proper purposes, and that 
full value in assets is turned into the corporation, the commissions 
will best guard the public's interests by beipg generous and fair in 
rate questions. The ordinary risks of business, however, should 
not be insured against because of coumuasion approval of securi- 
ties except that cates should always be sufficient to provide for 
obsolescence as well as depreciation. The best relationship between 
the corporation and the public is maintained when a fair return is 
permitted upon a fair investment, without removing the spur of 
responsibility for conservative management from the officers of the 
corporation. 

State Statutobt Liuitations on the Issdb of Skcuhitibs 

The aeaaity issues of public service corporations that are sub- 
ject to control are defined to be stocks, stock certificates, bonds, 
notes, trust certificates, or other evidences of indebtedness, payable 
at more than twelve months after date. No one of the public 
service acta enters into more detail. The lack of exact definition 
has been a marked deficiency of all the laws. What ^constitutes an 
issuance of such securities was also left for the commissions to de- 
termine. As interpreted in the various states, control has been 
extended far beyond the original issue to bona fide purchasers, or 

«« P. U. R. 19M, D976, 191S, A618. 
•• Id. 1916, A84ft, 276, 506 ; 1917, A266. 
**Id. 1915, B862; 1917, A331. 
I*/<1. 191S,E370,F264, 
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for retention in the treasury to pledged^ and reissued*'' aecuiities 
and to issues to effect a leorganizatiou" or consolidation.** 

All teeurilies issued for periods of less than twelve months are 
exempt from regvlaiion. The Peunsylvama conuuission may, in its 
discretion, extend to such securities the provisiona that require a 
certificate of notification to be filed. Wisconsin limits such issues 
to those that are made for money, requiring the consent of the 
commission if issued for property or services. Michigan pennits an 
original issue for twenty-four monthB without consent of the com- 
mission. The other states place no restounts upon the issue of such 
securities. In some states the refundii^ of such securities, if in tiie 
form' of an issue runmng for more than twelve months, must not be 
carried out without the consent of the commismon.*" In other states, 
the refunding in Whole or in part by any issue of securities of what- 
ever term or character requires the consent of the commission.*' 
niinms further forbids their renewal from time to time, without 
consent, for an aggregate period of longer than two years. All other 
states require consent for any refunding issue that is to run for 
longer than twelve months. 

The interstate character of the corporation cnr of a particular 
issue may also have the effect of a partial exemption. Some state 
laws confine supervision to domestic corporations,** in which case 
no part of the securities of a f ore^ corporation need to be approved. 
Oth^ states apply the law to all corporations transactii^ business 
within the state.** The Georgia act could receive the last interpre- 
tation, but the commission has refused to take jurisdiction over the 
stock issues of foreign corpwations, or over the bond issues of a 
corporation engaged in interstate commerce.** 

The location of the property that is the basis for the issue is 

•• P. U. R. 1916, A42. 

" Id. Iflie, CUTS. 

" District of Columbia, New Vol^ Oltio, Wisconon, IQinoiB, Texas. 

" All Public Service Acts, except those of Qeo^ia, Michigan, Texas and 
Vomoat, specifically [wiivide for control over consolidations of railroads or utilities 

"Georpa, Indiana, Mai;knd, Mit-higmi, Missouri, Nebraska, New York, 
Ohio. 

° Arizona, California, Illinois. 

■■ Maine, Maryland, Nebraska, New Yorit, Vermont. 

■■ District of Columbia, Kansas, Michigan, New Hampshire, Ohio, Wisoonsin. 

** National AsBodatJon of Eailroad CommigBioners, Proceedings, v. 25, p. 172 , 
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more conunonly made the messure for jurisdiction. The acta of 
Arizona, California and Misaouri and the commieaion ruling of 
ZUinoiB apply the act to all isaues that are based upon property 
within the state. The Arizona conmussion interpreted this provi- 
sion BO broadly that it claimed jurisdiction over the bond issue of a 
foreign corporation, although there was no lien on any property 
within the state and none of the proceeds were to be spent within the 
state, because it was not clear that in the event of a foreclosure a 
deficiency judgment might not be taken against Arizona property.** 
If the proceeds are to be spent without the state, many com- 
missions lose control. The acts of Massachusetts and of New 
Hampshire exempt such parlPof an issue as repreeents expenditures 
outside the state. The Massachusetts conmiission, however, does 
pass upon all issues by domestic corporations and must be notified 
of the details tA the entire issue by a foreign corporation, if any part 
of the proceeds are to be spent in Massachusetts. The.Ohio com- 
mission grants, but does not require, its approval if expenditures are 
to be made without the state. The Maryland commission claimed 
full jurisdiction over all issues of securities by domestic corporations, 
but the courts held that it had no control over securities the proceeds 
of which were to be spent outqide the state.** With these ezce!>- 
tions, the laws governing the issuance of securities apply to every 
form of issue, including pledge, whether by a new, existing, reor- 
ganised, or consolidated company, and whether for property, privi- 
leges, or services. 

There are various limitations as to the kind of security that 
may be issued under certain circumstances. Those states which 
permit the issue of securities for operating expenses and replacement 
require them to be in the form of bonds or notes. Befunding issues 
must be in the same form as the securities they are retiring, unless a 
special order is obtained permitting a change. 

The most widespread limitation on the class of security to be 
issued is that which defines the proper proportion to be maintained 
between bonds and stocks. There is no limit to bond issues in Missis- 
dppi, and several other states give the directors full power to de- 
termine the amount. Arizona, California and lUinoia permit their 
commissions to authorize issues of bonds in an amount equal to, 
»P.U.B.1916,B8. 
••88 Ati. 348. 
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less tiuw, or greater than the capital stock. The Arizona conmus- 
sion has favored the restriction of bonds to the amount of stock, 
while that of California has declared that 70 per cent of the capital 
in the form of bonds is the maxiuLum to be authorized.'' Bonds were 
limited to 50 per cent of the capital in the caae of a California water 
company owning wells that might not be permanent." A Con- 
necticut law prevents the issue <rf bonds in excess of one-half the 
amount actually expended on the railroad." The Texas taw makes 
the value of the property the limit for bonds. The laws of Indiana 
and Wisconsin declare in general terms that the indebtedness of the 
corporation shall bear a reasonable proportion to the stocks issued 
by the corporation.*" 

The definite proportion that must be maintained between stocks 
and bonds is prescribed in mtaiy states.*" The most common re- 
quirement is that the bonds** or total indebtedness** shall not ex- 
ceed the capita stock, modified in Montana and New Mexico by the 
amount subscribed. Connecticut** and New Jersey limit the total 
indebtedness to the stock paid in, but bonds to twice this amount 
may be issued in other states.** The maximum amount of bonds is 
limited to two-thirds of the capital stock in Iowa, Nebraska and 
Utah. In Minnesota, the indebtedness exclusive of mortgage bonds 
must not ^ceed two-thirds of the capital stock, but the total in- 
debtedness may be three times the capital stock. An interstate 
corporation may find itself conforming to the laws of one state only 
to defy those of another. An established proportion between stocks 
and bonds is necessary to compel the owners to put into the business 
enough to make it to their interest to maintain the property in an 
efficient condition, rather than to exploit it to secure dividends. 
Merely to condition the amount of bonds on the total securities 
does not meet the situation, especially if the stock is not fully paid. - 
The bonds should be in proportion to the total value of the assets 
and not to any quality of the capital stock. In quantity, there is 

" P. U. R. 1815, A787, D347. 

"Id. I9ifi, B38. 

" Code 1902, sec. 3804. 

* For exact reference see Table U. 

" Arkaneas, Idaho, Maryland, MisBouri, Nevada, Ohio. 

■ Idaho, North Dakota, Oklahoma, South Dakota, Waahii^ton, Wyotning. 

« Code 1902, sec. 3804. 

** Delaware, MBBsachuaetta, Pemuylrania, Waafaineton. 
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already an orerabundance of legislation, but there is need of the 
adoption of & basiB that will give greater definiteneas. 

Securities of whatever character must be ieeued only for 
bgitimate purposes. The chief duty of the commisaionB is to see to 
this requirement. To leave no doubt that the cotnmisaion'B ded- 
non is final, many states forbid the utility or railroad to apply the 
proceeds of securities to any purposes not specified in the comniis- 
sion's certificate,** nor in excess of the amount authorised.^ The 
majority of commissions are limited at the outset to inquirii^ 
whether the issue under consideration is for purposes in accord with 
the nature of the business carried on by t^ particular corporation. 
The unnecessary duplication of facilities by competii^ companies 
may continue unchecked." The commissions of Ohio and Vermont 
have been given the right to reject the applications if not convinced 
that tiie proceeds will be spent for the general good of the public, 
and the acts of California, Arizona and Illinois permit of the same 
broad interpretation. A few other commisaons, as Maine,*' by a 
liberal interpretation of their power in regard to certificates of cod- 
▼enience and necessity, may prevent duplication of plants in the 
interest of the public. Every unnecessary duplication c^ any part 
of a public service corporation's plant, used solely for competitive 
purposes, results in redudi^ to scrap value that much of the prop- 
erty of one or both companies. Where the evils of competition and 
its wasteful extravagances are not prevented by public control, the 
burd^is of the utility are unjustly increased and the public in no 
maimer benefited. Every commisedon should have the power, and 
it should be its duty, to codrdinate the corporate with the public 
needs, by preventing the issue of securities for unnecessary construo- 
tion. 

The purpose for which securities ma,y be authorized, as set 
forth in the laws, fall into five general classes : 

1. The acquiaition ot property. 

2. The conatruetion, «iit4>btioii, extennon, ot improvemeDt of Ha fadlitiee or 
pnqNotieB. 

* Aruono, Calitomia, Qlinoia, Eauau, Muaaefauaetts, Miawuri, New Hamp- 
tbin. New York, Ohio, Wiaoonmn. 

•Aiuona,GAlifbnuB,IIliBoi8. i8M Table II. 
« P. U. R. 1915, 865, D160; 1916, C42. 
«/d.l916,A418. 
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3. The imprOTement (^ maintenftsoe of its BBTvice. 

4. The discharge or lawful refunding of its obligationa. 

6. The reimbursement of the trea^niry" for moneyi actually expended from 
income, or from any other moneys in the treasury not secured by the issue of 
stocks or bonds. 

The first group, the acquiBition of property, includes the 
purchase of rights of way asd of other necessary real estate, and the 
acquisition of the property or securities of related systems. The 
securities must represent a permanent addition to the facilities of the 
raUroad or utility. The public service acts of ten states forbid the 
capitalization of the right to be a corporation, or the capitalization 
of any contract for consolidation or lease."" If issues were allowed 
for such purposes, they would rest upon anticipated earnings and 
not on present assets, always a doubtful proceeding, particularly 
unjustifiable in the case of railroads and public utilities. 

The second group covers all the basic equipment that directly 
furtheiB the company's business, including the cost of welfare build- 
ings^ when not directed beyond suitable provision for the health and 
safety of employes." What proportion, if any, of the securities 
authorized for construction costs should be credited to promotion 
fees has not been decided uniformly by the state commissions. 
In recognition of the value of the services of the promoter, Iowa 
passed a law in 1911 requiring the labor performed in effecting the 
promotion of steam and electric railways to be taken into account in 
fixing the amount of capital stock. The Maine commission author- 
ized the issue of stock to the promoter of a railroad, although only 
preliminary organization work had been done." The California 
Gommiasion authorized stock to the par of J75,000 for promoter's 
services in projecting a railroad that could be financed at a sum not 
to exceed 1750,000." These rulings partake of extremes in axpres- 
sing appreciation of the work of the promotor, but are based on a 
correct principle, for the work of the promoter in the field of modem 



" Arizona, California, Ulinoia, Indiana, Missouri, New York, Ohio, \ 
The other four groups are mentioned in the lawa of these states and of Georgia, 
Kansas, Maine, Maryland, Massachusetts, Michigan, Nebraska, New Hampebire. 

*° Arizona, California, Illinois, Indiana, Maryland, Mimouri, Nebraska, New 
York, Ohio, Wisconsin. 

" P. U. R. 1915, B682. 

" P. U. R. 1916, D260. 

"H. 1916,F311. 
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industry is eoHmportant with the work of the engineer, &nd a condi- 
tion precedent to the latter'a employment. Leas favorable conaider- 
atioo has been accorded the promoter in Arizona,** MasBachusetts," 
New Jersey" and Ohio. The Maryland commission has declared 
that the cost of financing tbioi^b promotion agents is a proper 
operating expense." There are few commisBionH that do not take 
this factor into account, although they may refuse an award under 
that name. All states permit of the issue of securitieB to meet 
engineering costs. The large engineering firms are taking a lead in 
the promotion field. Their work of organizing and financing the 
project is distinct from the work of actual construction, but a single 
fee may be received for the completed project, the promotion costs 
being absorbed in the engineering costs. 

The third group, improvement or maintenance of service, places 
a heavy burden of interpretation upon the commissions, in determin- 
ing what may properly be included under thisclassification. Working 
capital faUs under this division. The Massachusetts Railroad Com- 
mission refused to authorize securities for this purpose. To meet 
the special need of street railways, a law was passed permitting the 
issue of stock to provide working capital, not to exceed 6 per cent of 
outstanding stock, or an issue of bonds to an amount determined by 
the commission.'* In general, the Commissions authorize securities 
to provide working capital, in an amount varying with the natxu^ 
and extent of the business." Operating expenses and replacements 
also belong in the third group. They may not be capitalized in the 
form of stocks in any part of the Union It lies, however, within 
the discretion of several commissions to concur in the issue of bonds 
or notes for these purposes.*" In every state, permission is with- 
held unless the corporation proves its ability and willingness to make 

"P. U. H. 1915, B1013. 

» Id. 1915, AI5. 

•• Id. 1916, D77. 

" Id. 1916, B926. 

"ActB of 1909,0.485. 

» California, P. U. R, 1915, E834; Illinois, id. 1915, F235, 1916, C281, 704; 
Indiana, 1915, C661; Mlseouri, id. 1916, F49; Nebraska, id. 1915, B416, D160, 
1917, A907; New Jersey, id. 1915, B601; New Yoric, PubUc Service CommissioD 
Reports, Hearings and Decisions, 1, 166. 

** Arizona, Catifomia, Illinois, Missouri, New York, Ohio, WiBMtnriui we 
Table II under "Fuipgew" for T^^T^cte, Massachusetts^ ^^ ^Q14, eh, Q71 
^rta«et Tulwayi), 



,vGoo<^lc 



State Rbqiila.tion of Securities 181 

good out of eaminga the amount, either by direct payments to a 
sinking fund, or by investments in capital assets.*^ The New York 
Second District CommiBsion has well summarized the advantages 
accruing from permitting issues for operating expenses, declaring 
that: 

thu policy enables the companies to absorb early losses .... to continue 
to serve the public without interruptions uniformly attendant upon reeeiveiBhipa 
. . . . and makes them comparable to industiiala and other unregulated fields 
for iuveetment, bo far as the poadbilities attendant upon eKtemal development are 
ooncemed." 

Where the power to authorize issues tor replacementssnd operat- 
ing expenses is conservatively exercised, it may prove of public 
benefit in those cases where an insufficient depreciation fund has 
been carried, and an inefficient service will result from a continued 
use of obsolete or worn out equipment. The requirement of a 
restoration to the capital account of an equid amount reduces the 
measure to a purely temporary expedient. The railroads, as a whole, 
have no need of availing themselves of this privilege. The en- 
forcement of present day stringent accountancy rules will soon 
obviate the need of any utiUty resorting to this method, by compel- 
ling the maintenance of adequate depreciation funds. 

The fourth group, the discharge or lawful refunding of the 
company's obUgations, presents no particular problem of interpreta- 
tion. 

The fifth group, reimbursement of the treasury for funds em- 
ployed in the extension, improvement and betterment of the proper- 
tdes of the utility corporation or railroad receives imanimous ap- 
proval by all commissions, when the securities°are[_to be'sold and the 
funds turned into the treasury." 

When such securities are in the form of stocks to be distributed 
in lieu of a cash dividraid, there is a decided divergence of opinion as 
to the propriety of consenting to their issuance. The act creating a 
commission for the District of Columbia, and the laws of Massachu- 
setts, New Hampshire and South Carolina forbid scrip dividends. 
The courts of South Carolina, however, have held that the capitaliza- 
tion of a new company formed to purchase the property of two exists 

" P. U. R. 1916, C769, D661; id. 1917, A886. 

"New York, Public Service CommisBioii, Second District N'inth AqquaI 
lU^rt, V. I, p. 7. 

"M AU. J93, 
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ing companieB at full value, though in excess of the capitalization of 
the existing companies is not in violation of this statute, even if the 
securities are to be taken by the stockholders of the old corpora- 
tions.*' According to this decision, the law may be circumvented 
without very great inconvenience and is practically nullified. Some 
commissions, as Ohio, favor the sale of such securities, in place of a 
direct issue to the stockholders, and the distribution of the funds as 
a cash dividend.** 

Many state laws permit stock dividends in an amount rep- 
resented by actual investment in the corporation of net earnings.** 
The commissions of California," Illinois," Indiana** and New Jer- 
sey*' have rendered decisions to the same effect. The advantages of 
permitting stock dividends ore several. Some surplus is essential to 
every corporation to provide for emergencies and to stabilize divi- 
dends. To keep this in the form of idle cash is an economic waste. 
To put it entirely into outside investments, which the mau^ement 
cannot control, is a risk, to lessen which unusually small returns must 
be accepted by investing in preferred securities. By the employ- 
ment of the surplus in its own business, a corporation is enabled to 
make improvements when needed acting independent of conditions 
in the money market, and to do so without the payment of interest. 
The pubUc is saved this interest charge, since the corporation may 
not exact interest on its own funds, but may only issue securities to 
the amount of the net property alddition. With the present powers 
of investigation possessed by commissions, there is no danger in 
permitting the investment of a corporation's surplus in its own prop- 
erty, and the distribution of a stock dividend when the improve- 
ments are completed. This is particularly just when the owners 
have refrained from all dividends in order to build up the credit of 
the corporation. 

The legitimate purposes as defined in the laws are sufficiently 
broad not to check the healthy expansion of public service corpora- 
tions entirely intrastate, but the conflicting interpretations by the 

" P. U. R. 1915, A483. 

** Kansas, Maiae, Missouri, Ohio, Wiaconsin, West Viiginia (tee Table II). 

" P. U. R. 1915, C324. 

" Id. 1916, A206. 

«»/(i.l915, A6«. 

" Id. 1915, E72. 
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different state commiasioiia retard the fullest development of inter- 
state corporations. 

R^lroads and public utilities are limited not only as to the 
character of the securities and the purposes for which they may be 
issued, but also as to what may be received in payment for aeeuritiea. 
Many states have constitutional provisions to the effect that stocks 
or bonds may not be issued except for an equivalent in money paid, 
labor done or property actually received and apphed to the purposes 
for which the corporation was created ; that all fictitious increase of 
stock or indebtedness is void ; and that neither labor nor property 
may be received in payment at a greater value than the market 
price at the time such labor was done or property received.^" The 
same provision is incorporated in the statutes of many states.'" 
The purpose of such statutes is to restrict issues to actual invest- 
ment, and they are therefore constitutional.'' 

The enforcement of these provisions is left entirely to the 
directors in several states, and their judgment may be reversed only 
in fraud proceedings." If the issue is for other than money, Iowa 
requires the consent of the Executive Council of State, which, if 
necessary, may make an investigation and ascertain the real value 
of the property to be transferred.'* In Vermont the issue of shares 
of stock for property is subject to special approval by the share- 
holders, to whom all particulars must be submitted." Other states 
have made it the duty of their commissions to enforce the provisions 
as to the form of payment. In Vii^inia, if the securities are issued 
for property or services already received, the commission may in- 
vestigate the value of the property. Texas requires special approval 
of the conmiission if bonds are to be issued in advance of the com- 
pletion of a railroad. In Wisconsin, a railroad or utility is restricted 
in the issue of securities for services or property to the true money 
value, as determined by the commission, in an amount equal to the 

»>Al&baiiia, sec. 234) Arizona XV, 4; Arkaiuaa XII, 4; California XII, 11; 
DelAW&re IX, 3; Idaho XI, 9; IllinoU XI, 13; Kentucky, eec. 103; LouiaJAnA, sec. 
266; Mississippi, sec. 196; Missouri XII, 8; Nebraska XI, B; South Carolina DC, 
10; South Dakota XVU, 8; Utah XII, 5; Virgima, sec. 167. 

" iSee Table II under paymeat. 

» P. U. K. 1915, A818 (Maasftchusette). 

" Delaware, Pennsylvania, South Dakota, West Vir^nia. 

tCode 1913, «ec. 1641b. 

" U/m of 1910, 143, sec 6. 
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face value of the stoeke and not leas than 75 per cent of the face 
value of the bonds. 

The decisions oi the conuuiasionfl conflict as to the proper 
measure of the value of the property, whether actual cost, reproduc- 
tion new, or present value. The Maryland conumseion refused to 
authorize the issuance of securities beyond the value of a public 
service company's property, although the company had actually 
expended in the plant a larger sum than it sought to capitalize.'* 
In contrast. New Hampshire granted authority to issue securities to 
cover the actual cost of construction, although a valuation showed 
a present cost of reproduction new somewhat less than the actual 
cost.^^ The Texas law permits the purchasers of a railroad to issue 
securities to the full value of the property, irrespective of the pur- 
chase price. The California commission gave consent to a reorgani- 
zation plan that involved the issue of securities beyond the value set 
by the company." In Maine, a company was denied the right to 
capitalize more than the purchase price.'* Extreme liberality was 
displayed by the Maine commission in another case, when it author- 
ized the issue of bonds, although the. company had no physical 
property.'" Such inharmonious decisions introduce a measure of 
uncertainty that is particularly disturbing in the case of railroads 
that are national in scope, whatever the length of line in any one 
state. 

H I^These same principles apply to reorganizations and consolida- 
tions. Georgia and Wisconsin limit issues of securities in such 
cases to the fair value of the property. The California commission 
has not been strict in valuations for this purpose, in one case making 
no effort to eliminate undue expense in connection with the property.** 
Several states provide that the stock of consolidated corporations 
must not exceed the aggregate capital stock of the corporations 
consolidated at the par value and any additional sum paid in cash." 
The total amount of securities that may be issued upon the re- 

'•P.U.R.1915,A812. 
"P. U. E. me, E931. 
"/d. C807. 
'• Id. E109. 
•• Id. 1916, D260. 
« Id. 1916, F669. 

** District of Columbia, Illiiioia, Maryland, Missouri, Nebraska, New York, 
Ohio. 
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organization of a corporation is limited to the fair value of the prop- 
erty in Pennsylvania, as determined by the conunismon in Illinois, 
New York and Texas. Ohio permits an issue to the full value of the 
old securities. When the amount of securities is conditioned 
on the sum of the securities of the separate companies the new 
issues partake of all the evils of the old. If the par of such securi- 
ties is more than the real value of the properties, the "water" 
is not eliminated. If the par represents less than the real value, the 
owners are penalized to the extent of the difference, when they should 
be rewarded for their thrift in increasing the assets of the corporation 
out of savings. The issue of securities to the fair value of the prop- 
erty, as determined by the commission, whether greater or less than 
the par of the old securities, is the most just method, and the only 
one really ensuring value received. 

Par Valub and Selling Pkice 
If the many state laws which limit securities to a reasonable 
amount for lawful purposes and require the corporation to receive 
value in full, were universally executed, no stock would sell for less 
than par and bonds would sell for their exact value, a condition only 
approximated in a few states. 

The par itself, as in-escribed m the statutes, is far from uttiform. 
Some states leave the decision to the board of directors. In Ten- 
nessee, railroad stocks may be issued with a par of SlOO or less. In 
Colorado, the par may vary from $1 to $100, in Maryland and 
Pennsylvania it must be $50, in the majority of states it is placed 
at $100. ** Railroad bonds may have a par of $50 in Iowa, $100 in 
Maseachusetts and Vermont, $500 in Nebraska, and $1,000 in 
Wyoming. The maximum interest on bonds, which partly deter- 
mines market price, is fixed at 6 per cent in Texas, 7 per cent in 
Arkansas, Massachusetts and Ohio, at 8 per cent in Iowa, and at 10 
per cent in Michigan, Nebraska and Wyoming. 

The par of the securities of many corporations has no relation 
to the value of the property, and consequently the selling price and 
the par value are rarely equivalent terms. The states which have 
not conferred on their commissions power to regulate securities give 

*>Aruon», Connecticut, Florida, Georgia, MHSsachusetta, Michigan, MiMJo- 
ripiM, Montana, Nebraska, New Hampshire, Vermont, Virginia (See Table I, 
"Par"). 
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tike directors full power to set the price. Vit^jinia also leaves the 
price to be determined by the directors. Some commissions have 
unlimited power to Bx prices.** Ohio has agreed to a price as low 
as 80 for stocks, the policy of the California comm^aioQ is not to 
allow a price less than 80-85 as a minimum,** and Illinois requires 
par to be received. The sale of stock at less than par is permitted 
in Indiana and Georgia if agreed to by the commission, which, 
except in such a case, does not have power to fix the price. Railroad 
stocks may not be sold for less than par in Maine. In the case of 
other utilities, the commission will not authorize the sale of a stock 
at less than par by a new corporation, but holds itself free to do so 
in the case of an existing corporation." Other commissions require 
all stock to be paid in full." 

An exception to the requirement of all sales at par is made in . 
New York in the case of convertible railroad bonds. The New York 
law authorizes the conversion of railroad bonds into stock at less than 
its par value, but not less than the market price at the time of the 
stockholders' consent to the bond issue.** In Maine, Massachusetts 
and New Hampshire railroad stocks must be sold neither for less than 
par nor less than the market price.*' The same law holds for public 
utilities, except in Maine where the commission may permit the sale 
of such stock for less than par, but has refused to do so in the case of 
any new company. *° In these states the stock must first be offered 
to the stockholders, and all shares not so disposed of miist be offered 
at public auction under the same restrictions as to par and market 
price. With the exception of the New England states, it is not 
customary for the commission to set the price, if above par, but the 
rule is that the sale be made at the highest price obtainable, not less 
than par. 

To require bonds to be sold at par is the exception. The Mas- 
sachusetts commission discourages the sale at less than par. The 
Maine commission, however, holds that it is not its policy to refuse 

** Arizona, California, Qlinois, Ohio. 

•P.U.R. 1918.C779. 

"/d. 1915, C361. 

" Michigan, Missouri, New Jereey, New York, Texas, Wisconsm. 

" Railroad Law, sec. 8, sub. 10. 

*• Ste Table II under Selling Price. 

"P. U. R. 1916, C361; also Maine, Public UtiUty Commiaaion Report, v. 
U,p.298. 
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to authorize issues of bonds for less than par.** The miniirmm price 
in Indiana and Wisconsin is 75 per cent of par.'" Texias requires that 
full value be received for bonds, preventing a sale for less than par". 
Some states permit the sale of bonds at the price determined by the 
board of directors.*' Missouri has allowed bonds to be sold as low 
as 70, and Illinois for 73. New Jersey and Michigan favor a mini- 
mum of 80. The price of bonds is determined by such factors as 
the rate of interest, the life of the bond, the degree of security, 
the method of payment and any privileges, such as the right to 
convert into stock. The price is determined by the current rate for 
money for similar investments, and a uniform price is neither possible 
nor desirable. 

The difference between the face value of the bonds and the 
.selling price measures the cost to the corporation of obtaining money 
afra given rate of interest. The Iowa law is based on a false founda- 
tion, which authorizes the bond discount to be taken into account 
as an element of value in fixing the amount of capital stock that 
may be issued.** Bond discount is an expense, which the state 
commissions, in all valuation proceedings, require to be amortized 
out of income." 

Sttuuabt and Conclusion 
The charges of incompleteness or inadequacy or both may he 
placed against many of the laws controlling the security issues of 
railroads. Where no special administrative body is entrusted with 
their enforcement, they remain inoperative, unless some noteworthy 
misappUcation of power by the directors arouses pubUc opinion. 
The pure publicity provisions in the pubUc utility acts of Pennsyl- 
vania and Virginia are no improvement over all absence of com- 
mission control. Filing as a pubUc document is not synonymous 
with making public. More complete information is more readily 
obtained from banker or stockbroker. The expenses of manage- 
ment of railroads and public service corporations are increased with- 
out any benefit to the pubUc, the investor or the corporation. 

" Delaware, Iowa, Louisiana, Nebraska, Utah and Wyoming, see Table II, 
final column. 

• Code 1913, eec. IMlb. 

"California P. U. R. 1915, E197; District of Columbia id. 1915, B546; 
niinois id. 1915, ASM; Masaat&usette id. E370, Missouri id. 1916, E544; Ohio id. 
1916, E670. 
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Slightly more justifiable are tHe statutes which require the 
conunissioD to investigate the statements made in the apphcation. 
The mandate resting on these commissions, however, either to 
accept or reject the application in the form submitted, has caused 
them to exercise extra-legal powers by imposing conditions. Such 
action is proof of the inadequacy of the law. It is .the law as it 
stands, and not as enlarged by the dangerous practice of reading into 
it increased powers, that is to be criticised. - Judged on its own 
merits this type of control is highly deficient, for it imposes more 
burdens than pure pubhcity, while the gains are only problematical, 
certunly not proportionately greater. 

Some power should be granted the commission to modify the 
application, with due recognition that the danger from extremes ia 
not less in granting too much than in granting too little discretioo. 
So long as salaries are low, qualifications for public office leas, and 
the power of appointment exercised to distribute political plums 
rather than to reward abiUty, it is inviting disaster to substitute un- 
oooditionally the judgment of public officials for that of persons of 
long special training. The value of commission control rests upon 
the ability of the commissioners to act as detached, impartial ob- 
servers, checking but not replacing the decisions of corporate offi- 
cials, whose judgment may be warped by too narrow attention to a 
single interest. 

Present l^islation is, as a whole, unsatisfactory, protecting 
□either the public nor the corporation and its investors. Despite 
its imperfection, this le^lation has been in response to a rapidly 
growing realization that the physical plant of a railroad or public 
utility is not a gift out of the clouds; that regulation of rates and 
services is only partial regulation, necessitating the inclusion of 
securities to round out the circle. 

Control of securities is necessary to protect the corporation 
against itself. In fact, "Chapters in Erie, " the Chicago and Alton 
deal and similar abuses of corporate powers gave rise to the agitation 
for the control of securities. The recent financial troubles of the 
. Rock Island, the Frisco and other railroads are modern evidences 
that the corporation might profit from a review of the directors' 
decisions by an impartial tribunal. 

Protection of the investor is also of vital interest. Until re- 
cently his claims were disr^arded. Existing investments could be 
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submitted to any number of burdens without the poasibibty of 
escape. The holder of free funds, however, notes all such tendentaea 
and ia- quick to divert his money into more promising channels. 
With a dull market for railroad or other public utility offerings, the 
public fails to acquire needed facilities, and is thus impressed with 
the justness of the investors' claims. 

The public itsdf is most directly benefited by security control. 
It is often asserted that securitaeB have no bearing upon rates, and 
commissions declare that they do not take them into account. 
But a careful invmtigation of the proceedings of any commiasioQ 
vill reveal instances in which the rate was based upon the condition 
of the corporation's securities. Always a return is insisted upon. 
"It is the setting in which the problem (of rates) is most frequently 
submitted for judicial consideration," the Interstate Commerce 
Commission has declared.** Aside from rates, every reoi^anization, 
the direct product of unwise security issues, upset« the business 
equilibrium of the entire country. Unwise security issues also react 
to the detriment of the public by poorer service, inadequate main- 
tenance and depreciated equipment. 

Present regulation does not solve the problem of proper security 
control, yet some regulation is expedient. The first step needed to 
clarify the situation is to distinguish between corporations that are 
interstate and those which are intrastate or local in character. 
Railroads and corporations controlling facilities essential to the 
efficient operation of the railroads are of chief interest in the first 
class, but whatever corporations are placed under the control of the 
Interstate Commerce CommiBsion should be included. A rail- 
road's securities are the sine qua non of its establishment and exten- 
sion, are co-ezistent with each foot of its line, and cry out for uni- 
form treatment, posEpble solely through national control. More 
detailed consideration of federal control is not required here, except 
to remark that the securities of interstate corporations should be 
placed under the sole and excluave control of a central federal body, 
an adjunct of the Interstate Commerce Commission, and forming a 
part of a rational scheme of complete federal regulation. 

Federal regulation of only interstate corporations leaves a very 
wide field to the states. Light, heat and water companies and 
street railways are a few of the corporations whose securities should 
*■ Intwrtate Commeroe Commiaaion, 22il Annual Report, p. 86. 
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be regulated by state commifisioiifl. Appointment to such com- 
missions should have some more efficient base than political prestige. 
Commission control should be positive, for there is no need to 
regulate the well managed corporation, and the fear of publicity 
will pFQve inadequate to prevent the unscrupulous from enriching 



The bread pill stage of r^pilation must be put behind, whether 
the r^ulation is to be by state or federal commissions. Thorough 
investigation and valuation should be made before approval is 
granted. Restrictions should be placed upon the power of the 
commiasion as well as upon the corporation. It should be unlawful 
for the commission to authorize issues far is excess of the value of the 
property. There is no reason for the commission to decide the kind 
of security, except to prevent an unsafe proportion of debts to owner- 
ship shares. Supervisory power over prices is sufficient, although a 
minimum price for bonds and no par for stock might add efficiency 
to the legislation. The duty of the commission to follow up the 
disposition of the proceeds from the sale of securities is no less im- 
portant than the approval itself. Finally, imiformity is desirable, 
for all security legislation, since the investment market is national. 

The beneficial results of the right kind of legislation are in- 
c^oulable. No legislation causes a haphazard, mushroom growth. 
Irrational le^slation destroys the fine network of confidence with- 
out which the inflow of funds will soon cease and development come 
to a standstill. Rational legislation instills confidence, so that the 
full complement of needed funds is secured quickly and cheaply. 
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DESIRABLE SCOPE AND METHOD OF FEDERAL 
REGULATION OF RAILROAD SECURITIES 

Bt Max Thelen 

In preparing a paper on "Desirable Scope and Metiiod of 
Federal Regulation of Railroad Securities," as I have been requested 
to do, it is necessary to make a number of assumptions. The 
writer of such a paper must assume for the purpose of the paper 
that railroads will remain in private ownership. 

It may be asaimied, furthermore, that it is not necessary in this 
paper to demonstrate the necessity for public regulation of railroad 
securities. Heretofore, it has at times been urged that railroad 
securities have nothing to do with the regulation of railroad rates, 
service or facilities and that, accordingly, there is no necessity for 
public regulation of their issue. It seems clear, however, that a 
railroad whose financial structure is unsound not merely has great 
difficulty in maintaining reasonable rates and adequate service but 
also finds it practically impossible to secure new funds for necessary 
additional capital expenditures. The predicament of the railroads 
which, even before the outbreak of the war, found themselves imable 
to secure the additional funds urgently needed for the enlargement 
of tenninals, the construction of double tracks, the purchase of addi- 
tional locomotives and freight cars and for other capital purposes 
was largely caused by excessive security issues or an unhealthy 
preponderance of funded indebtedness over capital stock. Our 
failure in the past to provide adequate regulation over the security 
issues and the financial structiu'es of these railroads is largely respon- 
sible for their present condition. Our difficulty has been not too 
much but too little regulation. 

The title of this paper presupposes that, to some extent at 
least, federal regulation of railroad securities is desirable or neces- 
sary but that the scope and method of such regulation are open to 
discussion. In the brief and sketchy manner made necessary by the 
limits of this paper I shall address myself herein specificially to the 
desirable scope and the desirable method of the regulation of rail- 
road securities by the federal government. 
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The subject will be considered under the following heads: 

1. Federal versus state control 

2. Federal incorporation 

3. Control versuB pubhdty 

4. Proposed statute 

1. Fedbrai. Vbbbus State Contbol 

Heretofore the federal government has made no proviBion for 
the regulation of the issue of railroad secmities. In the absence of 
action by the federal government, twenty-one states have provided 
for such regulation by their respective railroad or public service 
commissioDB.' 

In determining whether regulation in a given field of railroad 
activity should be exercised by the federal government or by the 
state governments, I have always been of the opinion that the ' 
federal government should do whatever the federal government can 
best do for our people and that the state governments should do 
whatever they can best do. The test is the good of our people as a 
whole and not whet,her a favor shall be extended to the federal 
government or to the state governments. 

Applying this test to the railroad situation, I believe that the 
regulation of local service, faciUties and police regulations can beet 
be done by local authorities. The same conclusion follows, in my 
opinion, with reference to local rates, with the proviso that l^sla- 
tioB should be enacted by the federal government providing for 
coSperation between the Interstate Commerce Commission and the 
affected state commissions in the so-called Shreveport situations, 
involving alleged disciimination between interstate rates and intra- 
state rates. 

However, applying the same test to the issue of railroad securi- 
ties I have long since reached the conclusion that authority over the 
issue of securities of railroads engaged in interstate commerce should 
be exercised exclusively by the federal government. This conclu- 
sion is based not merely on an abstract study of the situation but 
also on an experience of five years as a member of a state railroad 
commission charged with the duty of regulating the issues of securi- 

1 For a detailed analysis of what the states have done in regulating railroad 
securities, see article in this volume: "State Begulation of the Securities of Rail- 
roads and Public Service Compttoiea." [Editor.] 
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ties of all classes of public utilities, including railroada engaged in 
interstate commerce. 

The reasons for this conclusion may be stated very briefly. 
Referring first to c&pital stock, no state can control the issue at 
stock by a railroad company incorporated in another state. In 
order to escape regulation of the issue of its capital stock it is now 
only necessary for a railroad company to incorporate in some state 
which does not provide for regulation of the issue of the capital 
stock of railroad companies. The only way to meet this situation 
ia to provide for regulation by the federal government. Referring 
DOW to bonds, ef&cieDt and economical financing requires that rail- 
road obligations evidenced by bonds shall constitute a lien upon 
the property of the railroad, irrespective of state lines. As a prac- 
tical matter, financing in pieces by state lines is not possible. To 
provide that application for authority to issue railroad bonds must 
be made to each state in which any portion of the property to be 
mortgaged is located is not merely dilatory and cumbersome but 
fUso leaves open the door to differences of opinion between the 
authorities of the varioxis states, which differences may result in the 
defeat of the entire proposed issue. The only prompt and satisfac- 
tory control over the issue of railroad bonds is the establishment of 
exclusive control by the federal government in a single regulatory 
body. 

A number of bills introduced in Congress during the last few 
years and providing for some measure of control by the federal 
government over railroad security issues have provided, in effect, 
that the control by the federal government shall be concurrent with 
continuing control by the respective state govemments. The re- 
sult of such legislation would be to add one more commission to 
those already exercising control, and thereby to introduce additional 
delays and increase the possibiUties of (lifferences of opinion be- 
tween the various public regulatory authorities. Such legislation 
would complicate the situation and would seem to be inadvisable. 
The only satisfactory solution is exclusive jurisdiction in the federal 
government with reasonable opportunity to all affected state com- 
missions to appear before the federal authority and to be heard in 
matters affecting their respective states. 

Under the decisions of the Supreme Court of the United States 
constniing federal statutes referring to hours of service, employers' 
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liability lavs.'^Bftfety appliances and other fields of nulroad regula- 
tion, I have iio doubt of the legal power of Congreas to provide for 
exclusive regulation by the federal government of the security iasues 
of all railroads to any extent .engaged in interstate commerce. If 
the federal government enters this field and indicates its intention 
that its regulation therein shall be exclusive, the authority of the 
states to exercise jurisdiction in this field will be effectively excluded. 
In this respect I agree with the argument presented to the Com- 
mittee on Interstate and Foreign Commerce of the House of Bepre- 
sentatives in February and March, 1914 and to the Committee on 
Interstate Conmierce of the United States Senate in June and July, 
1916 by Mr. Alfred P. Thom, speaking as representative of rail- 
roads whose earnings constitute 84 per cent of all railroad earnings 
in the United States. 

2. Fbdbbai. Incorporation 

The suggestion has recently been made in certain quarters that 
federal regulation of railroad security issues cannot be made effective 
without federal incorporation of all the railroads. This sii^gestion 
is contrary to the generally accepted view. The conclusive answer 
to the suggestion is found in the argument of Mr. Thom before the 
Committee on Interstate and Foreign Commerce of the House of 
Representatives in 1914 and in the restatement of his legal conclu- 
sions made by him ia December, 1916 before the Joint Committee 
of the Senate and House of Representatives. 

The power of the federal government to create a federal rail- 
road corporation rests on its authority to establish an agency or 
instrumentality to carry into effect the powers vested in the govern- 
ment.* The federal government cannot, by creating a federal rail- 
road corporation, enlaige the powers possessed by the federal 
government. Whatever the government can do indirectly ithrongh 
the creation of a corporation as its agent it may do directly as prin- 
cipal without the establishment of the agency. Accordingly, the 
creation of a federal railroad corporation cannot posdbly enlarge 
such powers as the federal government already possesses to regulate 
the security issues of railroads engaged in interstate commerce. 
The .creation of federal railroad corporations for this purpose is 
entirely unnecessary. 

> MeCvUouf^ T. Af onrfond, 4 Wheat. 316. 
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As bearing on the regulation of railroad security issues by the 
federal government, it may be appropriate at this point to draw 
attention to the fact that under the plan of federal incorporation 
presented by the railroads to the Joint Congressional Committee 
it is provided that no railroad shall be permitted, after a certain 
day, to continue to ei^age in interstate commerce unless it has 
taken out a federal charter; that a federal railroad corporation is to 
take the place of each existing state railroad corporation; and that 
the federal railroad corporation shall, under this compulsory plan, 
have the same securities outstanding as are now outstanding ag^nst 
the state raUroad corporation. In other words, by compulsion of 
the federal government, the existing railroad securities, including 
all the water therein and all the seeds of financial disease resulting 
from existing imhealthy railroad financial structures, are to be 
perpetuated in the new federal railroad corporations. That such 
legislation should be adopted by Congress seems inconceivable. 

This paper will proceed on the assumption that federal incor- 
poration of the railroads is entirely unnecessary to the adequate 
regulation by the federal government of the security issues of all 
railroads engaged in interstate commerce. 

3. Control VsEsna Publicity 

Considerable difference of opinion has heretofore existed on 
the question whether federal control over raOroad security issues 
shall provide merely for publicity or whether it shall provide for 
affirmative action by the appropriate public authority before such 
seciuities may be issued. These two opposing theories are generally 
referred to as the "publicity" method and the "control" method. 

The publicity method provides that before a railroad corpora- 
tion may issue securities it must file with a designated public 
authority a statement of the proposed issue and of its financial 
condition. Haying filed such statement the corporation may then 
issue the proposed securities without action by the public authority. 
The control method provides that before the railroad corporation 
may issue its securities it must first receive the approval of a desig- 
nated public authority. 

The publicity method was favored by the Federal Securities 
Commission, of which President Hadley of Yale University was 
chairman, and has been advocated by a number of prominent men 
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in public life, isclading two former members of the Railroad Com- 
miasion of WiBconsiii. Of all tlie states of the Union which have 
provided for control over the issues of railroad securities, Virginia 
alone has adopted the pubhcity method. All the other twenty, 
states which have provided for such regulation have adopted the 
control method. The chief aigument advanced by those who favor 
the publicity method seems to be that under the control method 
the public authority is either legally or morally bound to authorize 
rates sufficiently high to yield a return on the security issues author- 
ized by it as well as on all the preceding security issues. As far as 
the legal question is concerned, I have seen no authority to support 
the proposition. To remove any doubt on this question, the federal 
statute could readily provide that nothing therein contained shoiild 
be construed to imply any guaranty or obligation on the part of the 
United States with reference to the securities authorized. 

Referring to the assumed moral obhgation, it seems obvious 
that in so far as past issues of securities are concerned, made with- 
out governmental action, no such assumed obligation can possibly 
exist. In so far as issues hereafter authorized by the federal govern- 
ment are concerned, it has never been successfully contended that 
a governmental authority which authorizes such security issues 
even morally underwrites the success of the corporation. Due 
weight will, of course, be given to the investment made by the cor- 
poration and to the securities from which the funds thus invested 
are derived. This statement, however, by no means implies that 
the corporation is relieved from the ordinary chances which every 
buaness takes and that the government either legally or morally 
guarantees the success of the venture or the integrity, under all 
conditions, of the security issues authorized by it. In California, 
where the State Commission acts under the "control method," I 
have never heard the suggestion made that the state is in the posi^ 
tion of a guu'antor of tJie security issues authorized by it. I am 
also advised that in most of the other states which also have the 
control method no such suggestion has ever been made. 

The chi^ argument in favor of the control method is that the 
abihty of the utility to render adequate service at reasonable rates 
and to fulfil the requirements of the public for additions, better- 
ments and extensions depends very lai^ely on the soundness and 
integrity of its financial structure, and that the construction and 
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mtuntenance of healthy fioAncial structurefl for the projection both 
of the utility and of its patrona imperatively require the affinuative 
control over security issues which has now been established in most 
of the leading states of the Union. In my opinion, control over the 
ifisue of securities and the disposition of their proceeds is the key- 
stone of the entire arch of pubhc utility regulation. Regulation 
wMch merely provides that the utilities shall file a pubhc record of 
what they intend to do in connection with seciuity issues would not 
have prevented the wreck of the Chicago and Alton, the New York, 
New Haven and Hartford, the Frisco or the Rock Island. I con- 
sider such regulation to be entirely ineffective and hence worse than 
no regulation. In my opinion, based on the experience in California 
and other states of the Union which have undertaken the r^ulation 
of the security issues of public utilities, the only effective method of 
regulation is the control method. 

4. Proposed Statute 

I shall now make a number of su^estions with reference to 
provisions to be contained in a federal statute establishing control 
of the security issues of railroads engaged in interstate commerce. 

Is my oinnion the control over security issues of such railroads 
should be vested in the same federal body which regulates, to the 
extent to which such regulation has been provided, their rates, 
service and safety and which ascertains the various facts entering 
into the value of railroad properties. This conclusion not merely 
seems logical, but also is in accordance with the practice of all the 
states which have provided for regulation of railroad security issues. 
In making this suggestion, however, I wish to draw attention to the 
fact that no branch of public utility regulation requires more prompt 
action than requests for authority to issue securities, and to suggest 
that if this authority is vested in the Interstate Commerce Com- 
mission, adequate machinery must be provided so that the authority 
may be promptly exercised. 

The statute, in my opinion, should apply to all railroads which 
are engaged in interstate commerce but should not, for the present, 
include street railways. 

The statute should apply to holding companies as well as to 
operating compimies. I am not in sympathy with the suggestion 
that the r^ulation should not apply to railroads which are located 
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entirely^within the limits of a single state. If such railroads are 
engaged in tnterstate commerce, as most of them are, they should 
be just as much subject to regulation of their security issues by the 
federal government as the railroads whoee situation differs only in 
the fact that they happen to cross a state boundary line. The (est, 
in my judgment, should be whether the railroad is to any extent 
engaged in interstate commerce and not whether its tracks and ties 
happen to be located entirely within the boundaries of a single 
state. 

The statute should state the purposes for which railroad securi- 
ties may be issued. These purposes are generally defined in the 
state statutes to be the acquisition of property ; the construction, 
completion, extension or improvement of facilities; the improve- 
ment or maintenance of service; the discharge or lawful refunding 
of obligations; and the reimbursement of moneys expended from 
. earnings or from other moneys in the treasury of the utility not 
secured from the issue of stocks, bonds or other evidences of indebt- 
'edness, for any of the aforesaid purposes. 

The statute should provide that no railroad corporation sub- 
ject thereto should have authority to issue any stocks or stock cer- 
tificate or any bonds, notes running longer than a specified term, 
or other evidences of indebtedness tmless a petition ksking authority 
to make the issue has first been filed with the Interstate Commerce 
Commission and the Commission has made ite order tbereoQ speci- 
fying the issue which is authorized, and stating the amount thereof 
and the ptirpose or purposes to which the issue or the proceeds 
thereof may be applied. 

I consider it unwise to have the statute specify in detail the 
contents of the petition. It would be far more desirable, in my 
opinion, to have the statute provide that applications should be 
made in such form as the Interstate Commerce Conunission may 
from time to time determine and prescribe and that the Commis- 
sioo should have the power to establish rules and regulations govern- 
ing the contents of the petition and the procedure in connection 
therewith. The experience of the states shows the wisdom of a 
statute imencumbered by unnecessary detail and providing flexible 
r^ulation within the definite principles established by the statute. 

The statute should provide that notice should be given to the 
railroad commission or public service commission or public utilities 
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comnuBaioD or other appropriate authority of each state in which 
the petitioner operates, with the right on the part of such states to 
appear before the Interstate Conunerce Commission and to be heard 
upon the apphcation. The Interstate Commerce Commission 
should be authorized to give such additional notice as in its judg- 
ment is necessary and to hold such hearings as it considers advisable. 

The statute should provide that the Commission may by its 
order grant permission for the issue of securities in the amount 
applied for, or in a lesser amount, or not at all, and that the Com- 
mission should have the right to attach to the exercise of its per- 
mission such condition or conditions as it may deem reasonable and 
necessary. The power of the Commission to impose conditions in 
its order is a matter of very great impori;anoe and should not be 
overlooked in the framing of the statute. 

The Interstate Commerce Commission should be authorized to 
require the railroad companies, in such form and detail as the Com- 
mission may consider advisable, to account for the disposition of 
the proceeds of seciuities authorized and to establish rules and r^u- 
lations to insure the disposition of the proceeds for the purpose or 
purposes specified in the original order or in such amended or sup- 
plementfd orders as the Commission may from time to time make. 

The statute should provide that the Commission shall have no 
power to authorize the capitalization of the right to be a corpora- 
tion, or to authorize the capitahzation of any franchise or permit 
in excess of the amoimt (exclusive of any tax or annual chaise) 
actutdly paid to any public authority as the consideration for the 
grant of the franchise, permit or right. Franchises are granted by 
public authorities to enable private capital, as agent for the public, 
to exercise functions which the pubhc itself might directly perform. 
To have private capital ask public authorities to grant franchises 
so that such capital may periorm important functions as agents of 
the public and then to have the grantees of such franchises turn 
around on the public and claim against the public values for the 
franchises thus conferred is the height of absurdity and injustice. 
When the federal government undertakes to control the issue of 
railroad securities it should be careful to insert in the statute appro- 
priate lai^uage so as to prevent the capitalization of any such 
franchises, permits or privileges except to the extent of actual pay- 
ment made therefor by the grantee of the franchise, permit or privi- 
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lege to the public authority- granting the same. An ounce of preveo- 
tioD is worth a pound of cure. 

Iq order to set at rest definitely the claim that any govern- 
mental guaranty, either legal or moral, will follow from authoriza- 
tions to issue aecurities, it may be well, although unnecessary, to 
insert in the statute a clause providing substantially that nothing 
therein contained shall be construed to imply any guaranty or obli- 
gation on the part of the United States. 

The statute should provide appropriate penalties for its viola- 
tdoQ. In my opinion, it is not sufficient to provide that violations 
or proposed violations may be enjoined and that persons guilty 
thereof may be fined or imprisoDed. I suggest the additional provi- 
sion found in the Califonua Public Utilities Act, to the effect that 
. any security issued without an order of the commission authorizing 
the same then in effect shall be void, but that failure in any other 
respect to comply with the conditions of the order shall not render 
such security void except as to a corporation or person taking the 
same otherwise than in good faith and .for value and without 
actual notice. 

Closely akdn to control over security issues is control over the 
sales, leases, mortgages, encumbrances, mergers and consoUdations 
of pubUc utility properties. I suggest that the federal statute should 
provide that no railroad corporation subject thereto should thence- 
forth sell, lease, assign, mortgage or otherwise dispose of or encum- 
ber the whole or any parii of its property necessary or useful in the 
performance of its duties to the public or any franchise or pemait 
or right thereunder, nor by any means whatsoever, direct or indirect, 
merge or consolidate its property with any other common carrier 
subject to the Interstate Conunerce Act without having first secured 
from the Interstate Commerce Commission an order authorising it 
BO to do. 

There is nothing unusual or particularly difficult in comtectioir 
with the exercise of the powers herein su^^eeted to be conferred 
upon the Interstate Commerce Commission. Such powers are now 
exercised in the leading states (rf the Union with reference to rail- 
roads and, to a conaderable extent, other classes of public utilities. 
The principles applicable to such control, the proceedings before 
the commissions, the forma of the orders, the method of reporting 
(he security issues by the utility and (he dispontion of the proceecis 
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of Buch issues and every other factor connected with the problem 
have been worked out in detail by the various state conumssions. 

That the exercise of these powers by these states has had a 
salutary effect ia protecting both the public utilities and their con- 
sumers and in improving the sale of pubhc utility securities is 
gener^y conceded. That necessary public utility development 
continues unaffected by such regulation is shown by the fact that 
in California in excess of two hundred and thirty million dollars of 
new money has been invested in public utility enterprises since 
March 23, 1912, the effective date of the Public Utilities Act, being 
the largest amount of such investment in any corresponding period 
of the state's history. 

By reason of the peculiar facts surrounding railroads engaged 
in interstate commerce, the control of their security issues by the 
states has not been as prompt, satisfactory and effective as the rail- 
roads, their patrons and their investors have the right to expect. 
For that reason the ineffective control over railroad security issues 
now established in a portion of the states of the Union should ©ve 
way to prompt, effective and unified control by the federal govern- 
ment. 
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THE POINT NOW REACHED IN THE FEDERAL REGU- 
LATION OF INTRASTATE RATES 

Bt J. A. Little 

Federal Adthokitt ovkk Intbastath Comhebce befobe the 
Shbkveport Cases 

The principal motive which actuated the Bovereign states in 
sending delegates to the convention which framed the Constitution 
of the United States is not mentioned in the Preamble to that instru- 
ment but is found in Article 1, Section 8, which delegates to Con- 
gress, among other things, the power "to regulate commerce with 
foreign nations, and among the several states and with the Indian 
tribes." 

The history of the period following the treaty of peace with 
Great Britain and prior to the ratification of the Constitution amply 
bears out this statement. To find a remedy for the conflict between 
the states which threatened to destroy the weak offensive and de- 
fensive aUiance of the. original thirteen states which was embodied 
in the Articles of Confederation, Rhode Island presented resolutions 
calling for a central body to regulate commerce; James Monroe, 
as a member of the federal Congress, brought in resolutions saying 
that such regulation was absolutely essential; and James Madison 
introduced in the legislature of Virginia and had passed resolutions 
similar to those adopted by Rhode Island with additional provisions 
calling for a convention at Annapolis to establish a better system 
of commercial regulations. 

Six states sent representatives to the Annapolis Convention of 
1786 and they, after extended discussion, came to the conclusion 
that no remedy for the evils complained of coiild be prescribed with- 
out drastic changes in the powers of the central government which 
would require the framing of a new constitution. In accordance 
with this conclusion the delegates to the Annapolis Convention is- 
sued the call for a constitutional convention. 

Attention is called to these facts as an tdd in placing a proper 
eonstructioa upon the commerce clause of the Constitution and in 
202 



,vGoo<^lc 



Fbdbral Requiation of Intrastatb Rates 203 

defining the spheres of aotiOQ within which the federal and state 
governments may properly operate. 

It does not seem possible that there could have been any doubt 
in the minds of those who acted for the several states in ratifying 
the Constitution as to the exact power conferred on the federal 
govermnent in connection with the regulation of interstate commerce 
since the granting of this power to the federal government was the 
most important single purpose of the f rameis of that instrument. 

In the debate between those who favored and those who op- 
posed a strong central government and the Constitution of the 
United States, which provides such a government to do for all the 
states what they cannot do so well for themselves but retains for 
the several states the functions which can best be performed by 
state governments, this question was discussed. 

The supporters of the federal plan argued that the commerce 
clause of the Constitution permitted the new government to control 
interstate commerce only and that the states were left free to ex- 
ercise ai! the governmental powers which had not been specifically 
delegated.* To ensure this construction of the Constitution some 
of the states insisted upon the passage of the first ten amendments 
which were primarily designed to preserve the rights of individuals 
and the several states against any encroachment on the part of the 
federal government. 

It may therefore be sud that there was no intent to deprive 
the several states of power to regulate their internal commerce by 
any construction placed upon the commerce clause but on the other 
hand such power was clearly and specifically reserved to the states 
by the Tenth Amendment. 

This division of authority was recognized by the supreme court 
of the United States in deciding the first case arising under the com- 
merce clause* in which a state enactment was set aside because it 
directly regvlaied and impeded interstate commerce and was hence be- 
yond the power of the stale and not because of any lack of power on 
the part of the state to regulate its internal commerce, such powers 
being discussed and upheld in the decision of the court. 

The case just referred to is typical of many, other than rate 
cases, in which the Supreme Court of the United States has uni- 

I The Federalwt, 32, 82. 
■Oibboni V. Ogdm, 9 Wbeat 1. 
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fonnly held that a state cannot lawfully enact regulations of its 
oommerce which operate to burden unduly or impede interstate 
commerce. In Buch cases involving navigation laws, safety ap- 
pliance acts, taxation of interstate commerce and related subjects 
there has been a conflict between a statute of the state and a valid 
act of Congress or, an attempted exercise, by the state, of the power 
granted to Congress by the commerce clause. 

As to cases involving the validity of state legislation fixing max- 
imum rates for transportation by railroad, or the lawful ordera of 
state railroad commissions, it may be sud that there has been prac- 
tically no conflict with the power of the federal goTemment under 
the commerce clause. 

It is true that there have been many cases in which it was 
alleged that the states had interfered with or unduly burdened inter- 
state commerce but a careful examination of ail such cases from 
Mvnn V. lUinois (94 U. S. 113) down to the Minnesota Rate Case 
(230 U. S. 352) shows that the contentions advanced as to such al- 
leged interference with interatate commerce were mere incidents to 
the efforts of the railroads to escape regulation by pubhc authority. 

It is a significant fact and a fortunate circumstance for the cause 
(A public regulation of carriers and utilities that the Supreme Court 
has steadfastly refused to condemn state regulation on such alleged 
grounds. 

State regulation of railroads was first attempted about 1873 
responsive to widespread complaint as to the arbitrarily unjust, 
unreasonable and discriminatory charges imposed upon the internal 
commerce of the various states by common carriers. 

It is a striking commentary on the wisdom of our federal plan 
of government to note the quick responsiveness of the state govern- 
ments te the popular demand for rehef from oppression by conunon 
carriers as compared with the course of congressional action looking 
toward relief for interstate commerce from similar evils. 

In 1874 the Windom Committee reported as to transportation 
routes to the seaboard but no action was taken by Congress. When 
the CuUom Committee reported and the Act to Regulate Commerce 
was enacted in 1887, many states had already provided railroad 
commissions with full rate-making powers. Conffress did not give 
the Interslate Commerce Commission power to fix maximum rates tmtU 
1906. 
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During the period between the enactment of the firet granger 
lawB and the passage of the Hepburn Act in 1906 the states had 
litigated practically every important question bearing upon the 
delegation of rate-making power to an administrative tribunal and 
the practical enforcement of such legislation. 

At this point it seems proper to note that during the period 
of state regulation of rates prior to the passage of the Hepburn Act 
there was no complaint disclosed by any of the hearings of Congres- 
sional committees that the action of state railrOad commissions was 
productive of restraint upon interstate commerce or of discrimina- 
tions against such commerce. 

On the other hand in the hearings of the Senate Committee on 
Interstate Commerce whose report preceded the passage of the Hep- 
bum Act, we do find the statement that because of the regulation 
of rates by state commissions shipments moving within the con&nes 
tA a Bin^e state were transported at reasonable rates and that "be- 
cause of the fact that the defendants are unrestrained as to such 
interstate rates, and by reason of the combination of such defend- 
ants whereby competition is eliminated, that such interstate rates 
are abnormally high." * Such "burdens" upon and "iTiterference" 
with interstate commerce clearly existed because of the failure of 
Congress to provide adequate remedies and not because of the proper 
exerc^e of the states' power of regulation. 

As to the discriminations existing which might become the sub- 
ject of complaint before the Interstate Commerce Commission it 
seems proper to take the testimony of a representative of the car- 
riers who is described in the record as "possessing unusual legal at- 
tainments" and being "an expert on the subject of transportation" 
which is as follows: 

As a, mattea* of fact, all the really important oontioTernei between etunpetrng 
localities (which will furnish by all odds the most important and difficult late- 
Tti ^ Un g propoeitioiis) grow almost without exception out of intrastate rate adjust- 
nmts iBtth v^ich itaU commitiiont have noUdng le do.* 

It is a remarkable fact that all of the complaint against stale 
regulation of rates h^ arisen since Congress gave the Interstate 

■ P. 69 &n. Doe. t^, B9A Cong. 

*F. 240, Sen. Doe. S4S, 69th Cong. Stfttemoit of Hon. Walker S. Hineo. 
jtftlicamine. 
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Commerce ConuniBsion power to Jree inierataie commerce from the 
evila r^erred to above. 

The Interstate Commerce Commission originally refused to 
take jurisdiction over cases involving sieged discriminations be- 
tween state and interstate rates arising out of the acts of state rail- 
road commissions or the enactments of state legislatures.' 

The Shrbvefobt Decisions 

On further consideration of this subject in connection with the 
complaint of the Railroad Commisaion of Louisiana against the St. 
L. S. W. Ry. C. et cd. (23 I. C. C. 31) the Interstate Commerce Com- 
mission held that it had full jurisdiction to hear such ' complaint 
and provide a remedy. 

The order of the Commisson in this case held that the class 
rates maintained by the defendant carriers were unjust and unrea- 
sonable and a reasonable maximum schedule wa« fb^ for applica- 
tion from Shreveport, Louisiana, Co specified destinations in Texas 
and the carriers were required to "abstain from exacting any higher 
rates for the transportation of any article" from Sfareveport to Dal- 
las, Texas and points intermediate via the line of the Texas and 
Pacific and from Shreveport to Houston, Texas and points inter- 
mediate via the lines of the Houston, east and west Texas and the 
Houston and Shreveport, "than are contemporaneously exacted 
for the transportation of such articles from Dallas or Houston for 
an equal distance toward eaid Shreveport." The power of the In- 
terstate Commerce Commission to make this order was sustained 
by the Supreme Court of the United States in Hotiston and Texas By. 
v. United States (234 U. 8. 342). 

Accepting the construction placed upon the Act to Regulate 
Commerce by the Court as correct for the time being let us note 
what followed this decision. 

The complaint of the Railroad Commission of Louisiana was 
broadened to include every carrier operating in the state of Texas 
and every commodity for which rates were fixed by the Railroad 
Commission of Texas and every article of commerce d^eribed in the 
western classification. 
> In deciding the enlarged case 41 I. C. C. 83 the Interstate 

Commerce Commission fixed "reasonable" rates to cover traffic 
• i^(>un(ier« and Co. v. Southern Exfreta, IS I. C. C. 4I^t 
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moving under clase rates and certain specified commodity rates 
from Shreveport, Louisiana, to all points in Texas and also required 
the establishment of the "current western classification in effect 
at the time such traffic moves" to govern all shipments within the 
state of Texas. 

There are several important differences between this aad the 
earUer order which was upheld by the Supreme Court of the United 
States. The earUer order dealt with retail and the later order con- 
demned wholesale discriminations in rates. I do not wish to imply 
that mere number is important, but the first order was limited to 
specific movements of traffic in state and interstate commerce while 
the last order covered any shipment whether state or interstate 
which came within range of its terms. 

In the earher case every rate fixed by the Commission was de- 
clared to be the "reasonable maximum" for appUcation to infai^ 
state commerce and state rates were forced to conform to that 
standard of "reasonableness" to remove the unjust discrimination 
found. In the last case the Interstate Conunerce Commission fixed 
reasonable rates to apply to class and commodity rates and dealt 
with classification in the following language: 

Unqueslion&bly the utuation between Shreveport and ita Texas competitots 
ie BQch thftt unleea the same dasufication appli«e unjust disoiniination residta. 
The western dasaification gawoB intentate transportation in the tcrritorjr sur- 
lounding Shrerepcot, indudii^ transpcrtation between Texas points and points 
in ottier states. Jn large part it hat received the indorsement <)/' this Commission. 
Western Classification Ctise (25 I. C. C. 442). Considering the finiling s already 
made, that transportation conditions for the competitive hauls here involved are 
substantially similar, jtuUce demands that the same dassijieatitm sbaU apply to all. 
. . . . We ara therefore constrained to find that for the future defmdants 
must establish and apply to transportation of prop^y betieeen pmMt* in Texas 
the provisions (^ the western dassificaiion in efeet at the Uvu sucft lroMportati<m 
takes place.* 

Assuming that this order is vaUd as to its requirements govern- 
ing classification it will be noted that: 

I. The shipper at Shreveport may complain to the Interstate 
Commerce Commission against any rate, rule or regulation con- 
tained in the classification since the order of the Commissioti does 
not make auch rcAes, rvies and regvlaUona the reaaonable maaima to 
apply to the intentate commerce of Skraeport. 
* Ibdioi mine. 
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2. No shipper of freight between points in Texas eon complain 
to either the State Railroad Commieaion of Texas or the Interstate Com- 
merce Commission against any rate rvle or regidoHon in western das- 
sijicatiqn becatise the Texas CommiBsion may not establish any dif- 
ferent rate, nUe or regulation since such action would come in "confiiti" 
with the power of Congress under the commerce douse by reason of the 
TestiUing "burden" to and "interference" with interstate commerce 
while the Interstate Commerce Commission cannot act because it has 
never been given the power to fix reasonable r<Ues governing inirastale 
transportation. 

Under such circumfitanceH the Texas shipper would find him- 
self as much without a remedy for his complaiat as was the fish dealer 
in Fensacola, Florida, who complained of the allied discnmiiiation 
resulting from the fixing of express rates from Mobile to Alabama 
points and who was denied reUef by the Interstate Commerce Com- 
mission because of its lack of jurisdictioa in Saunders & Co. v. Sou. 
Express (18 I. C. C. 416) with this important difference: the Texas 
shipper cannot dven teet the reasonableness of the classification, 
while Saunders & Co. were heard as to the question of reasonableness 
per se. 

Under such circumstances it seems proper to inquire as to the 
extent of the "indorsement" which the western classification was 
given in the report of the Commission in the Western Classification 
Case (25 1. C. C. 422). In this case it became the duty of the Inter- 
state Commerce Commission to determine the propriety of changes 
in the western classification which affected 1,263 descriptions of 
articles in the classification out of a total of 6,046 descriptions or 
approximately 21 per cent of the descriptions in the tariff. Since 
each description usually covers the carload and less-than-carload 
ratings and inay carry such ratings for different kinds of packages 
it is safe to saythat the classification covers 12,000 to 18,000 ratings. 
The commission estimated the total change in ratings to be not over 
2,000; hence from 12 to 17 per cent of the total ratings were passed 
upon by the Commission, and many were rejected. 

Can it be possible that the sovereign states have been so effec- 
tually shorn of their power to r^pilate rates that th^ may not 
change a tariff issued by an agent of the carriers which has been " In 
lai^e part .... endorsed by this (the Interstate Commerce) 
commission. " Surely this cannot be the law either within the deci- 
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aon of the Supreme Court of the United States or the terms of the 
Act to Regulate Commerce, to say nothing of the Conetitution of 
the United States. 

In deciding the Minnesota Rate Case supra the Supreme Court 
of the United States laid down a very high standard of proof to be 
met aa to earnings, expenses and valuation of carriers seeking ^ 
set aside a state rate or schedule of rates because of alleged confis- 
cation. In general it may "be said that such allegations must be 
sustained by clear and convincing proof. 

M188OUBI RrvEB Nbbrabea Rate Cabes 
If the Interatate Commerce Commission is right in its deter- 
mination that the circimistances and conditions surrounding Texas 
intrastate traffic are similar to those surrounding the traffic between 
Shreveport and Texas points, it must follow that the rates found 
reasonable as to Shreveport are reasonable as applied to Texas In- 
trastate traffic, and the rates established by Texas authorities, lower 
than such Shreveport rates, are simply less than reasonable. Can 
it be possible that the state should be deprived of its authority to 
make rates by the juc^ment of the Interstate Commerce Commis- 
sion that rates are less than reasonable where the proof is of a less 
formal or complete character than would be required to establish 
a ohaige of confiscation in a court of law? This question iias been 
answered in the Missiouri River Nebraska cases at page 254, as fol- 
lows: 

The Nebraaka commisuon daw not queetion the duty of this Gominiaaioa to 
dinet the removal of umjuat diacriminationB caused by differeQcee between in- 
teistata aiid intnatata ratee. It recognizes our authority under the decision of 
the Supreme Court in HouaUm A Texw> Ry. t. Viniied Stalei, 234 U. S. 342, to 
direct the removal of such discriminationB although state ratee are increased 
thereby. It insists, howevn, that this authority may not be exercised unlees the 
Commission finds, and is justified by the evidence in finding, that the intnistate 
rat«s an confiscatory. Tlus position involvee the assumption that a state-made 
rat« or system of rates cannot be said to cause unjust discriminalion unless it is 
unlawful for another reason, ntuuely, that it is so low as to dqirive the oarriera 
of thdr property without due prooeaa of law or to deny them the equal protection 
of the laws. Such an assumption finds no si^iport in those sections of the act 
wbicli d^ine unjust discrimination and undue prejudice, nor con it be justified 
in practice or on principle. This Commission is frequently called upon to det^r- 
mioe whether a relation of rates is unjustly discriminatory where no'question is 
or con be raised as to whether any of the rates involved are confiscatory. The act 
gives it no authority to detvmine whether state-made rates are oonfiooatory^ 
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11» pontioD IB iriwUjr indrfenmble that this ComnuHioii must inqujn into an 
ianie as to which it has no jurisdiction for the purpose of determining a queetioii 
as to which its Jurisdiction is not only complete, but exclusive. 

Except for this contention of the Nebraska Kailroad Commis- 
sioD and the views of the Interstate Commerce Ojmmission ex- 
pressed in dieposing of tiiis phase of the case there is little difference 
between this proceeding and the Shreveport Cases. Whenever the 
conflict between federal and state regolation of rates is discussed 
the Shreveport and Misfiouri Eiver Cases will be the main topics 
but there have been many other decided cases iuvolving similar 
stuations. 

Classification of Pertinent Decisions 
^ In general it may be said that there are four types of cases 
which have been presented to the Interstate Conunerce Conunis- 
aion relating to " discrimiuatioim agunst interstate commerce" 
arising by comparison of inteistate with intrastate rates which may 
be classified as follows: 

1. Discriminations against the interstate commerce of a par- 
ticular locality arising in connection with the intrastate commerce 
of certain loeaUties in another state as to commerce with specific- 
ally named destinations in the same state. 

2. Discriminations against the interstate commerce of certain 
localities which result from the intrastate rates applied between 
certain other locahties in another state and the communities in 
whole sections of the same state which are not specifically named. 

3. Discrimioations which are alleged by certain communities 
to exist because of the difference between interstate rates to locali- 
ties in another state as compared with intrastate rates between all 
points in that state. 

4. Discnminations claimed to exist by certain shippers or 
locahties because of the different rates maintained from such local- 
ities to various interstate destinations as compared with the vary- 
ing intrastate rates existing in the several states embraced in the 
complaint. 

The three Shreveport decisions fall within the" first, second and 
third classes in the order named. The Cement Investigation (I. C. 
C. Docket 8182) is tytHcal of the fourth class of cases. In this case 
the Interstate Commerce Commission has undertaken an investi- 
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gation; on its own motion and by consolidation of cases involving 
complaints filed, and invefltigations of rate advance cases afiFeci- 
ing the cement rates applying between points in Western Trunk 
Line Territory and between such W. T. L. Territory and adjacent 
territories. 

In the hearings of this case, the state rates and carload minima 
applying on cement moving within the states of Michigan, ladiuia, 
lUioois, Wisconsin, Minnesota, Iowa, Missouri, North Dakota, 
South Dakota, Nebraska, Kansas, Oklahoma and Colorado were 
involved. Id a similar case, the Livestock Investigation (I. C. C. 
Docket No. 8436), the scope of the proceeding will cover questions 
involving both'state and interstate rates applying between all parte 
of the Umted States. 

South Dakota Express Rate and Illinoib Two-Cent Fakb 
dscisionb 
Since its decision in the Shreveport case (234 U. S. 342) the 
Supreme Court has passed on two other important cases involving 
similar issues. 

In American Express Co. v. CaldioeU (decided June 11, 1917) 
the order of the Interstate Commerce Commission in Sioitx City 
Commercial Club v. American Express Co. was reviewed and the court 
' held that the express companies were not required to adjust all 
. rates from Sioux Falls and the other South Dakota points named to 
all other pointe in the State of South Dakota since the report and 
order of the Interstate Commerce Commission showed that unjust 
discrimination existed only in territory commercially tributary to 
both Sioux City and such Dakota cities. In this connection the 
Court said: 

Where a proceeding to remove unjust diacriminatioD presraitB solely tiie ques- 
tion i^ethra the carrier has improperly ^etcised ite authority to imtiat« rated, 
the Commiaaion may legally order, in general terms, the removal of the diacriminai- 
tkm shown, leaving upon the carrier the burdeoi of det«niiiiung also the points 
to and from which rates must be changed, in ord^ to effect a removal of the dis- 
caimination. But whero, as here, thn« is a conflict between the federal and the 
state autbcaities, the Commieeitm's order cannot serve as a justification for 
disregarding a r^^ilation or order issued undN state authority, unleea, and ex- 
cept BO far as, it is definite as to the point or points to which it applies. For the 
power of the Commission is dominant only to the extent that the exercise is found 
by it to be neceasai^ to rempvp the ^zjstii^ discrimination aj^ainst inl«TatAt« 

traffic 
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In a very recent case' this rule was amplified and extended. The 
carriers sought to increase all passenger fares from the state rate of 
2 cents applicable in Illinois to the interstate rate of 2.4 cents per 
mile approved by the Interstate Commerce Commission for carriage 
between points in Illinois and adjacent states. The carriers claimed 
that Buch action was necessary to comply with an order of the Inter- 
state Commerce Commission (41 I. C. C. 13). The Public Service 
Commission of Illinois contended that the order <^ the Conmuesion 
was in excess of any power that had been or can be conferred on the 
Interstate Commerce Conunission, but, aseumii^ the existence of 
power to make the order, that the extent to which it was intended 
to affect the state-made rates was so indefinite as to render the order 
void and ineffective. 

In determining these questions the Court approved its decision 
in the Shreveport Case as to the powers of the Interstate Commerce 
Commission, under section 3 of the Act to Regulate Commerce but 
held that the order which was in controversy was inoperative and of 
no effect because of its uncertainty. 

What is quoted above from the South Dakota Express Case was 
restated and approved after which the Court said: 

7n eorMruivifftd^al ttatvUt enacUd untfer the jmeer conferred bjf the wmmorM 
dauM t^ the Coiutavtion the ruU if that it »hould never he hM that Congrest ittttrtdt 
to rupereede or autpend tAe exerdee o/' the reientd poteerg of a ilate, even where that 
may be dom, uvUei, and except to far at, iU purpoee to do to i» clearly nanifeeted.* 
This being true of an Act of Congreea, it is obTioua that mi order of & Bubordinate 
agency, such aa the ConmuHsion, should not be pven precedence' over a state rate 
statute otherwise valid, unless, and except eo fai aa, it conforms to a hi^ standard 
of oertaintr. 

InTSNTION of CoNGBESe AND FUTUBE AdjUSTHBNTS 

Careful study of the reporte of congressional committees as to 
the evils for which Congress sought a remedy by the enactmAt of 
the Act to Regulate Commerce convinces me that there was no in- 
tention on the part of Congress to delegate to the Interstate Com- 
merce Commission the power to set aside state legislation or the 
lawful acts of the administrative tribunals established by the several 
states. 
' ' The Dlinois Fassenger Fare Caaee decided January 14, 1918. 

■ItaUcsmine. Beid -r. Colorado, 187 V. 8. 137; Savage v. Jonea, ^5 V. 8. 601; 
Ctmmittgt v. CJWca^ 188 V. 8, 410; M. K. A T. Ry. v. Harm, 234 U. S. 41?, 
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la order to establish the j urisdiction of the Interstate Commerce 
Commission in the Shrereport Case under the rule of construction 
stated above, the Commission and the Court were compelled to say 
in effect that the proviso* in section 1 of the Act to Regulate Com- 
merce is merely a general disavowal qf any intention to regulate the 
rates to be charged for transportation between points in the same 
state but Congress nevertheless did intend to regvlate partially such 
rates in so far as they may be held to produce unjust discrimination 
against intentate commerce which is forbidden by section 3 of this 
Act. It seems fair to say that this construction of the act is so 
strained as to amount to judicial- legislation aimed at an evil not 
comprehended by Congress when the Act was passed. 

It seems well to recognise these facts although no substantial 
purpose can be served by dwelling upon them as an issue of present 
moment. 

By reason of the decisions in the Express and Passenger Rate 
Cases, the exercise of the powers and duties of the Interstate Com- 
. merce Commission in Shreveport cases will be simplified and facili- 
tated. Under these rules some phases of the final Shreveport de- 
cision will have to be better supported by evidence or the decision 
must fall if attacked in the courte. 

This better definition of the principles governing such cases 
will go far to eliminate friction between the state and federal govern- 
ments which has been increasing since the Shreveport decisions. 

I believe that complete harmony in the regulation of inconsis- 
tent state and interstate rates in Shreveport cases can be accom- 
plished by proper legislation which will permit joint heanng and 
determination of such cau<«« by the representatives of the state and fed- 
eral gooemment operating under uniform well defined legislaiive rules 
properly designed to govern guch proceedings. 

Something along this line has been recommended by the In- 
terstate Comjnerce Commission and it is to be hoped that this 
vexiitg question will soon be satisfactorily settled by such appropri- 
ate legislation. 

• " Providtd, howeoer, that the proviaionB of thia Act (to Regulate Commerce) 
Bhall not apply to the trsnsport&tioii of paasengBra or property .... wholly 
within one state and not shipped to or from ft forei^ ooviptry from or to aaj 
State or Tenitory as aforeaaid." 



),3,t.-.ao.'GoO»^lc 



NECESSITY FOR EXCLUSIVE FEDERAL CONTROL OVER 
STATE AND INTERSTATE RATES 

Bt Edgab J. Rich 

On the 28th day of December, 1917, the President took over 
the railroads of the United States and assumed control of all their 
functions, including the regulatioD of rates. "Hie railroads are now 
being operated as a national system, and the state commissioiiB are 
retained merely in tm advisory capacity, to perform local functions 
to such an extent as the Director General may determine. At hear- 
ii^s held before committees of Congress during the month of Janu- 
ary, 1918, representatives of the President urged that no legislation 
be enacted which should in any d^ree hamper the operation of 
these railroads as a national transportation system; that control 
over revenue was essential in order to maintain the efficiency of 
service. The war has thus emphasised the essentially naljonal 
character of railroad transportation. The highest efficiency is neces- 
sary for a successful mobilization of the national resources of the 
country, and to that end the supreme control over transportation 
has been placed in the hands of one supreme authority. State lines 
have be^i eliminated in transportation to the same extent that they 
have been eliminated in every other line of the war's activities. 
War is exclusively the nation's business, and all the engines of war- 
fare, of which the railroads are the greatest, must be under the 
exclusive power of the Commander-in-Chief. 

To what ext^t do the same principles of ^elusive control apply 
in times of peace? We must b^fin now to perfect a system of r^u- 
lation which shall best be adapted to the nation's needs when these 
railroad ^etems are turned back to their owners after the war has 
ended. It is inconceivable that an instrumentality whose essen- 
tially national character has been demonstrated during the stress 
of a titanic conflict should again become subject, to the same extent 
as heretofore, to tiie conflicting and selfl'sh control of local political 
authorities. But as the problem is after all essentially a peace prob- 
lem, its solution must be attempted with reference to the normal 
conditions of conmiercial intercourse in times of peace. The aspect 
214 
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of the problem to which this article is directed is whether ihe federal 
goveminent should regulate all railroad rates both state and inter- 
state. 

Local Contbol oteb Local Affairb ib Essential 
It is clear that Coagress cannot exercise power over intrastate 
transportation unless, in order to set interstate commerce free, it is 
necessary to assume such power. The constitutionality of its exer- 
cise depends upon whether such sweeping authority is necessary in 
order to prevent interruption to interstate commerce. 

Congress cannot regulate commerce which is strictly local and 
which has no effect upon commerce between the states under the 
guise of the exercise of its plenary power over interstate commerce. 
The mere fact that the great preponderance of railroad traffic 
crosses state lines is no justification for the assumption of control 
over the relatively small amount of traffic which moves between 
points within the state, unless there is some interference with inter- 
state traffic by reason of the exercise of state authority over this 
state traffic. It may be illogical and embarrassing for railroads to 
submit to the vexatious regulations of many jurisdictions; it may 
be contrary to sound principles of organization to be compelled to 
take their affairs before several tribunals when one tribunal could 
fully exercise all the authority necessary to protect the public inter- 
ests. But our form of government is not based upon the theory of 
efficiency; it is based upon the theory of democracy, and local con- 
trol over purely local matters is the very comer stone of democracy. 
It is with full appreciation of the wisdom of retaining local control 
over purely local affairs that the writer approaches the subject of 
exclusive federal control over railroad rates. 

National Conthol over National Aftaibs is Ebsbntial 
Under our American form of government it is recognized that 
certain functions of government, the exercise of which aSects. the 
nation as a whole, must be exercised by an authority which repre- 
sents all the people. The powers delegated to Congress "by the 
several states are therefore the powers which are national in their 
scope. In granting these powers to the national government, a 
stato surrendered certain control over aSairs within the limits of its 
boundary. Each state, however, gained more than an equivalent 
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in &9 fraedom from annosrance throi^ a like surrender of pow^ 
on the part of every other state.' 

Each state surrendered to the federal government the control 
over those things which aSected interstate commerce ; it did not sur- 
render control over those activities which did not affect interstate 
commerce. Therefore the constitutionality of an assumption of 
exclusive control of all rates depends upon the answers to the ques- 
tions, (1) does the exercise of the authority of the state over intra* 
stato rates affect, or threaten to affect, interstate commerce, and (2) 
is the complete control over all intrastate rates by federal authority 
necessary in order that an effective method may be established for 
the elimination of state interference with interstate commerce. 

How Local Cohteol ovbb Inteabtatb Ratbb Arvxars Intkb- 

8TATB TbAFFIC 

Hie effect of intrastate rates upon the movements of inter- 
Btete commerce is shown by adjudicated cases too numerous even 
to cite. A reference to the more important of these cases will clearly 
indicate how the movements of traESc in interstate commerce are 
directly influ^iced by adjustments of state rates. 

For more than fifteen years the shippers of Memphis, Tenn., 
have complained that traffic to and from pointe in Arkansas, which 
is naturidly tributary to Memphis, has been diverted to Little Kock 
and Fine Bluff, Arkansas, by reason of a low scale of rates put into 
effect by the Arkansas Cominiasion. In 1905 the Interstate Com- 
merce Commission found that in the case of many articles the dis- 
parities in rates are greater than the profits ordinarily made by 
jobbers.' 

Again in 191S the Interstate Commerce Commission made a 
thorou^ investigation of the effect of the state rates in Arkansas 
upon traffic between Arkansas points and Memphis, and in its find- 



It ifl imdiq>uted that eompl&iu&iitfl at Men^hia are actually eompetiog with 
the shimters located at Arkanaaa pointe, and that in many iii»u.nfwi the Memfdus 

'Sm axaattrly addtcM by Alfred P. Thorn before the State Bar Aamdatitm 
of Tenneaaee, June 25, 1915, entitled "A Bight of the Stetea." 

* In the matter of Freight Ratea between Memphis and pointe in Arkansas 
11 1. C. G. 180 (190S). 
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dealer has been driven from Ark&nsaa marketB by the oompetition of ttw mer- 
ehonts and shippen of that aUle. The Memphis Bhippwa being excluded from 
ArkaoBas on account of these state-made rates, Arkansae ehippere and merchanta 
are unduly fwefeiTed, while the ArkansaB conaumer ij cut oS from the competing 
Memphis market.' 

It seems hardly necessary to refer to "The Minnesota Bate 
Cases. "* There are facta set forth in the opinion in that case which 
are of striking significance. TTie state-made rates to the border 
cities were materially lower than the interstate rates to the cities 
just over' the state line. The Circuit Court found that if discrimina- 
tion were to be prevented, the reduction of the state rates to Moor- 
head, Minn., on the Northern Pacific Railroad, would necessitate 
the reduction in rates on that railroad to Fargo in North Dakota, 
just over the line, ^ich in tum would necessitate reductions to 
oUier points in Dakota, which in tum would in the same way affect 
rates in Montana, and so on to the Pacific Coast. And yet the 
Minnesota intrastate traffic on the Northern Pacific, in the year 
under invest^tion (1906) was only 2.67 per cent of its entire 
freight business, and only 5.79 per cent of its entire passenger 
business I* 

In 1912-13 the Interstate Commerce Commission made a most 
exhaustive investigation of express rates and established the so- 
called uniform zone and block system for all interstate express 
movements in the United States. After it had been put into effect 
the same system was submitted to the commissions of all the 
states and forty states adopted the same system and basis of 
rates. South Dakota was one of the states which did not adopt 
it, but instead put into effect rates which were 40 per cent lower 
than those approved by the federal tribunal and by most of the 
state commissions.' This resulted in a complaint by commereial 
interests of Sioux City, Iowa, before the Interstate Commerce Com- 
mission, in which it was alleged that Sioux City was at a distinct 
disadvantage in the markets of South Dakota in competition with 
the jobbii^ towns of that state. 

'Cilyt^Memphit v. C. R. I. A P. Ry,, 39 I. C. C. 266, 263 (1918). 
«230U. a 352 (1918). 

•S^pard V. Northern Padfie Bntluwy Co., 184 Fed. 766, 776 (1911). 
• Amtriean Ex^pnu Co. v. CoMweU, 244 U. 8. 617 (1917). 
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The ComnuBsion found that: 

These differences in rates place a burden on interBtato ahippen and give a 
correepondii^ advantage to intraatate ehippers, thus accompliahii^ an inevitable 
restriction of ahipmente in interstate commerce or shrinkage of profits.^ 

It is immaterial what the motive may be for imposing sched- 
ules of state rates lower than rates for transportation across state 
lines under similar circumstances and conditions. If such an ad- 
justment of rates does in fact directly affect interstate commerce, 
the action of the state authorities is an interference with commerce 
which the constitution declares shall be subject to federal regula* 
tion. But it is not without interest to note the frankly avowed 
motives of the Texas Railroad Commission to adjust rates in such a 
way as to check traffic movements from other states in order to 
buUd up distributing centers and manufa(!turing plants within that . 
state. In the celebrated Shreveport case* the Interstate Com- 
merce Commission said: 

There appeare to be little question as to the policy of the Texas Commission. 
It is frankly one of protection to its own industriee and conununities. 

It then proceeds to quote from reports of the Texas Commis- 
sion in which a definite protective policy is declared as the under- 
lying principle in makii^ its rate adjustments. This is set forth 
and summarized in.one sentence by the Texas Commission, 

To Texas as a whole it is of the most vital concern that there should be within 
her limits at proper places jobbing and manufacturing eatablishmenta.* 

And how does the Texas Commission go about this self-imposed 
duty of fostering home industry by rate adjustments? Shreve- 
port, in Louisiana, has been supplying the markets in eastern Texas. 
It must be shut out. Therefore rates must be made so low from 
distributing and manufacturing centers in Texas that the country 
stores and the consumers will be compelled to trade in the home 
markets. Generally speaking the Texas rates are about half what 
the rates are from Shreveport to points in Texas for the same dis- 
tances — and the Interstate Commerce Commission finds that the 
circumstances and conditions for interstate and state traffic are 

' Traffic Bureau 0/ Sioux City v. Ameriem Expreaa Co., 39 1. C. C. 703 (1916). 
* Railroad CommieHon of La. v. St. Lowt Soulhwtttem Ry. Co., 23 I. C. C. 
31, 35 (1912). 
•/Md.p.36. 
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Substantially similaT. For example, if a farmer in Marshall, Texas, 
wants to buy a wagon he finds that fae can send to Dallas, 147 milra 
away and pay a freight rate of 36.8 ceatfl per hundred pounds, 
whereas if be buys in Shreveport, which is only 42 miles away, he 
must pay 56 cents per hundred pounds. Or a man at Longriew, ' 
Texas, can buy his furniture at Dallas, 124 miles from home, and 
pay a rate of 24.8 cents per hundred pounds, whereas if he buys in 
Shreveport, 65 miles from home, he must pay 35 cents per hundred 
pounds.^" Such a rate adjustment certainly is as effective as a 
protective tariff; it directly interferes with the movement of trade 
through preferential adjustment of transportation charges. 

These cases which have been cited are merely illustrative of a 
situation which exists, to a greater or less extent, in almost every 
section of the country. Since the Shreveport case was decided in 
1912 more than one hundred complaints have been filed with the 
Interstate Commerce Commission in which it is alleged that state- 
made rates discriminate against interstate rates. Each state which 
secures a selfish advantage for its industries through the fixing of 
low rates simply spurs on its neighbor to seek to contierve its trade 
to its citizens. Louisiana bitteriy complained about the selfish 
policy of Texas, but it in its turn established a basis of rates which 
tended to compel its citizens to trade in Louisiana to the disad- 
vantage of industry in Mississippi. Each state seeks to outdo its 
neighbor in restricting interstate trade. 

These itlustratioos show that the authority of the state over 
intrastate rates directly affects interstate commerce. The menace 
is growing more serious each year, and tmless effectively checked 
it will result in serious interference with the right which the citizens 
of every state have under the constitution to trade freely with the 
citizens of every other state. This is not a mere technical right — it 
is a right which lies at the basis of commercial prosperity. 

We are drifting back to the intolerable conditions which pre- 
vailed under the Confederation, when New York imposed duties on 
dairy and farm products coming from New Jersey and on firewood 
from Connecticut; when Connecticut imposed duties on articles 
imported from Massachusetts; when Massachusetts exacted export 
duties on calf skins and other commodities, and when almost every 
state sought to exclude the products of every other state which 
>• Houiton tk Tmaa Ry. Co. v. U. S., 234 U. S. 3« (1914). 
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came in competition with its own products, or to retain its own 
peculiarly prized products at home. The principal reason for the 
adoption of the Constitution, as every reader of history knows, was 
to give to all the people equal commercial opportunities, but today 
the railroad rate-making policy of many of the states is seriously 
infringing on those opportunities. 

Dobs a IUmbot Exist m the Powbb op the Intebstatb Com- 

UEBCB CoifHISSION TO RbuotE DiSCBIlflNATION? 

But it is urged that an ample remedy exists, and that it is going 
beyond the necessities of the case, and perhaps beyond the consti- 
tutional power of Congress, to vest in a federal tribunal all power 
over all rates, both state and interstate. The Shreveport case" is 
cited as authority for this. In that case the Interstate Commerce 
Commission found that the Texas-made rates were unduly prej- 
udicial to points in Louisiana; that the interstate rates were rea* 
sonable. But the Commission had before it the problem of remov- 
ing the discrimination. What it said about the reasonableness of 
the interstate rates was largely in the nature of dicta. The Com- 
mission clearly indicated that the discrimination could properly be 
removed by the railroads by increasing the state rates to the basis 
of the interstate rates. The order of the Commission, which was 
before the Court, however, simply ordered the discrimination re- 
moved, and obviously a discrimination may be removed by reducing 
the higher rate (in this case the interstate rate) to the level of the 
lower rate, as well as by raising the lower rate to the basis of the 
higher rate. The essential part of the order is as follows: 

It is further ordered, That the defendant .... cease and desist 
. . . . from exacting any higher r&tes for the transportation of any article 
from Slver^mrt, La., to DallBS, Tex. .... than are contemporaneously 
exacted for the tranqiortation of such articles from Dallas, Tex., towards said 
Shievep4»i for an equal distance, as said relation of rates has been found by the 
Gommisnon in said report to be reasonable. 

The carrier is left free to comply with the order in any one of 
three ways : (1) by raising the lower rates to the basis of the higher 
rates; (2) by lowering the higher rates to the basis of the lower 
rates; or (3) by raising one and reducing the other to a common 
level. The carrier can therefore comply with the order of the fed- 
» HoiMton <£ TtXM Ry. v. UftiM Stale*. 234 U. S. 342 (1914). 
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eral ComnusBioii, and at the Bame time comply with the order of 
the state commiaeion by reducing its interstate rates to the basis of 
the state rates. And in this way the state has forced a basis of rates 
upon interstate commerce which is lower than the federal tribunal 
has found to be a reasonable basis. If the carrier chooses, however, 
to adopt the higher basis on all traffic it at once becomes subject to 
the interminable litigation such as has grown out of this Shreveport 
case. This particular case has been in the courts for years and no 
relief is in sight. The discrimination has existed for more than 
twenty years. 

The Supreme Court in this case lays down the principle that 
when the Commission finds that a discrimination exists between 
the interstate and the intrastate rates and that the interstate rates 
are not unreasonably high the carrier may remove the discrimina- 
tion by increasing the intrastate rates. It is not compelled to re- 
move it in that way. There are very practical reasons why a 
railroad would prefer to follow the easier course of removing 
tiie discrimination by reducing the interstate rates. The states ' 
have almost unlimited powers over the corporations which receive 
their charters from the states. Except in a comparatively few 
cases the charters are subject to amendment and repeal. By 
aotagoniziag the state authorities the railroad plac^ itself in 
a difficult and almost impossible position. There may not be 
serious danger of the repeal of a charter, but there is menace 
of amendment. Moreover if the raiUoad desires an extension 
of powers it is seriously embarrassed by its disregard of the 
state laws. A striking instance of this is afforded by a conflict 
of authority which arose in the state of New Hampshire." In 
ISS3 the legislature passed an act authorizing the consolidation 
of railroads prorided rates should not be raised on the Unes 
thus consolidated. The Boston and Maine Railroad raised its 
rates. The state court held that the statute applied to inter- 
state rates as well as to state rates, and injunction proceedings were 
begun in 1907. The railroad asked the legislature to repeal the 
statute. For ten years there was litigation before the courts, hear- 
ings before the Public Service Commission, and appeals to tBe legis- 
lature, and it was not until 1917 that the statute was amended, and 
" See nporte of N<nr Hompdiiie FuUic Service Commiasion betpnning with 
Volume I (1911) to date. 
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then only to the extent of giving to the Public Service Conuniflsion 
the same power over rates that the legiHlature had claimed. In 
other words the judgment of &n expert tribunal has been substi- 
tuted for the infiexible barrier of statutory restriction. But the 
state has not relinquished its claim to control interstate rates. It 
would not be asserted that the state could fix interstate rates against 
the protest of the railroad nor that it could compel a reduction in 
interstate rates, nor restrain the railroad if it should file a schedule 
of such rates which did not meet the approval of the state com- 
mission. 

But the assertion is made that the railroad can comply with the 
state statute by refraining from filing all such schedules. In 1913 
the Interstate Commerce Commieaion iDvestdgated the subject «f 
rat^ on the Boston & Maine Railroad and foimd that an increase 
in rates was necessary. But the control which the state of New 
Hampshire claimed to have over interstate rates prevented any 
effective adjustment of rates without the consent of that state. As 
' prompt action was necessary the Interstate Commerce Commission, 
through Commissioner C A. Prouty, and the State Commissiona 
ot Maine, Vermont and Massachusetts, as well as of New Hamp- 
shire, through which states the B«iton & Maine Railroad] runs, 
agreed that the rate adjustment should be worked out by the Public 
Service Commission of New Hampshire. 

In the report of the Conference of State Conunissions, pre- 
sided over by Commissioner Prouty, the following significant state- 
ment occurs: 

The comnuBsioii of New Hampetiire under the peculiar dmunstances obtain- 
ing in that state, must approve latee before tbey can be established. 

When the Boston & Maine leased the loads located in New Hampahire ib» 
legislature of that state provided that the leases should be upon ccndition that 
no advance in rates, either state or interstate, should ever be made. Subee- 
queatly advances were in fact made and proceedings were begun attacking these 
advancea. The Supreme Court of New Hampshire held that the obligation not 
to advance rates was binding upon the Boston & Maine even as to its interstate 
charges. Assuming that this decision is wrong as to interstate rates, and that the 
Boston A Maine m^iht, notwithstanding the condition upon which these leases 
were taken, advance its interstate transportation charges, still it is evident that 
to do so might avoid the leases themselves and therefore disrupt the Boston & 
Maine Bystem. As a practical matter, therefore, the condition is obligatory. 
The legislature of New Hampshire, recognising that possibly in justice to tbia 
company its transportatioa chafes should be increased, has provided that the 
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oommiarion erf that state may permit such advanow, but that no advances sh^ 
be made until they have been affinnatiTel]' sanctioned by that body. 

It results, therefore, that the Boston & Maine can advance no rates, either 
state or interstate, which apply within the limits of the state of New Hampshire 
without the approval of the Commission of that state." 

This situation illustrates not merely the exteat to which a state 
may embarrass a railroad in the adjustment of its rates, but the 
helplessness of federal authorities, when, as a practical matter, it 
becomes necessary to increase rates. There is no doubt that the 
federal government has the power to regulate the interstate func- 
tions of carriers, but here is an instance where the federal author- 
ities recognized the practical necessity of deferring to the state 
authorities and of permitting them to establish the standard of rea- 
sonableness of all rates, and thus to establish the standard of service. 

The Nation Should Detbbmine the Standabd of National 
Service 
If the supreme authority^ over interstate rates thus finds itself 
embarrassed, how can it be expected that a railroad, which may 
derive all its corporate rights frotn a state, will feel free to ignore 
the mandates of the state even though legally permitted to do so? 
In order that regulation may be effective the federal authority must 
leave to the railroad no alternative but so to adjust its rates as to 
conform to the standard of reasonableness as determined by that 
authority. Under the law as it exists today the railroad has the 
alternative of conforming rates to meet the ideas of reasonableness 
of the state or of the nation. This means that if the nation estab- 
lishes a standard of rates to meet its conception of the standard of 
service, the railroad may ignore such standard and adapt its serv- 
ice, both local and national, to conform to the ideas of the state 
authorities. This follows from the fact that there is no absolute 
standard of reasonableness of rates." If there were such an abso- 

i> 4 N. H. P. S. C. Rpts., p. 89 el *iq.; also 1 Maes. F. 3. G. Repts. 92. 

x That there is no absolute standard of reaaonablenees is recogniied in the 
late case of the Ameriean Sxpreta Company v. CaldweU, 244 U. S. 617, where the 
court says: 

"But the finding that discrimination eKlsts and that the interstate rates are 
reasonable does not necessarily imply a finding that the intrastate rates are wo- 
reasonable. Both rates may lie within the lone of reasonableness and yet involve 
unjust discrimination. " 



Digit 7.3 o.Goo'^le 



224 Thb Axsaib of ths Aubican Acadbut 

lut« standard, then unqueBtiooably the standard as determined by 
the national authorities would have to prevail in all national trans- 
portation. If a schedule of rates escapes confiscation — that is, if it 
yields a fair return upon the value of the property — it cannot be set 
aside by any court. But such a standard <^ rates may be entirely 
inadequate to give to the public a service which the public demands 
or which the national authorities deem necessary for the national 
needs. The national authorities may deem it necessary that rail- 
roads should increase their trackage, enlarge their tenninals and 
provide additional equipment; the state authorities may regard 
the present facilities as adequate. The national authorities estab- 
lish rates which will give to the railroads sufficient credit to enable 
them to raise the money for these extensions and improvements; 
the state authorities refuse an increase in rates on the ground that 
the present rates yield a fair return and that it is not necessary to 
increase facilities, and thus increase rates. The standard of rates 
determined by the federal authorities is reasonable from the point of 
view of the nation; the standard of rates determined by the state 
authorities is reasonable from the point of view of the state. If 
in consequence of these two standards discrimination exists gainst 
interstate traffic, under the law as it stands, the railroad may adopt 
either standard. Such an option ought not to be given. It should 
not be in the power of the railroad which seeks to avoid the ill will 
of the state to deprive the nation of that standard of transportation 
which it desires. 

There is a fundamental reason why two standards of rates, and 
consequently two standards of service, cannot be maintained. If 
the nation establishes one standard and the state establishes an- 
other standard, with rates iwlapted to meet the two standards, the 
state in its transportation nevertheless uses the facilities which are 
employed in interstate transportation. There cannot be separate 
trains or separate cars or separate roadbeds, and if the nation es- 
tablishes one basis the state gains the benefit of such standard with- 
out contributmg its fair share to its maintenance. The state which 
is satisfied with a low standard of service profits at the expense of 
other states with higher standards of service, and at the expense of 
all those who ship in interstate commerce. 
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Interstate Cohmerce Cohbusbion Can Investigate onlt the 
Rates Compiainbd Or 
The inadequacy of the remedy, which is directed simply agunst 
UDJust discriminatioii, is further illustrated by the limitatiouB under 
which the Interstate Commerce Commission acts. It can direct its 
investigation only against the rates complained of. In the South 
Dakota Express case'* the complaint was directed to the discrimina- 
tion against shipments from Sioux City, Iowa, and the Express 
Company had authority under order of the Commission to change 
only the rates applicable to Sioux City, although the same discrim- 
ination existed throughout that territory. The effect of the order 
was to place that city in a preferential class and thus in reality to 
accentuate the discrimination. The Illinois Passenger Case," re- 
cently decided by the Supreme Court, affords striking illustration 
of the inadequacy of the present remedy. A rate of two cents a 
mile was established, by the Illinois Legislature. The interstate 
rate was two and a half cents a mile. Under these rates the fare 
from Chicago to East St. Louis, Ilhnois, was S5.62, and to St. Louis, 
Missouri, only nine miles farther, $7.50. The Commission found 
that a discrimination existed and that 2.4 cents was a reasonable 
rate for both classes of traffic. The railroads attempted to put in 
force a 2.4 cent rate throughout Illinois, but the court held that it 
could do this only as to those points which had been the subject of 
the complaint. 

Interstate Couhebce Coumisbion Must Couflt with the 
Requireuents of Due Process of Law 

Furthermore, the investigation must be conducted in such a 
way as to conform strictly to the constitutional requirements of due 
process of law; that is, a public hearing must be held, of which all 
parties in interest must be notified, evidence must be received, and 
the finding based on the evidence, and only upon the evidence offered 
at the public hearing.^^ 

Even if the carrier had the power to initiate a complaint before 
the Interstate Commerce Commission, based upon alleged dis- 

^ American Expret* Co. v, CalduieU (supra). 

"JUinou Cenfrul Railroad r. Public VlHiik* Commitgitm (Jan. 14, 1918). 

'''' IttUrstaie Commerce Commiagion v. Lomevillt and JiaxfwUie Railroad, 227 
U. 8. 88 (1913). 
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oriminatoiy state-made rates, it would be compelled to try out that 
issue under the fonns of judicial procedure, involving indetermin- 
able delay, because of the necessity of a judicial determination by 
the ComnuBsioa. If the Commission had the exclusive power over 
all rates, the carrier could adjust its tariffs bo as to remove the dls- 
oriminations, and the rates would become effective after the Com- 
mission had given its approval. There would be no necessity for a 
judicial trial. Before the amendment of August 9, 1917, the rates 
would become efTective, unless suspended by the Commission; 
under that amendment they become effective "after approval 
thereof has been secured from the Commission. " In other words, 
the Commission acts in a strictly adminietratiTe manner, issuing do 
order and making no judicial determination, but exercising its judg- 
ment as an expert body especially charged with the protection of 
the public interests. 

Rates Inextbicablt Interwoven, 
An imfwrtant practical reason why there should be a single 
control over rates is because rate structures are the most delicately 
adjusted mechanism. A change in a single rate may compel changes 
in thousands of rates in order to meet competitive conditions or to 
prevent discrimination. What has been said about the effect of 
state-made rates in Minnesota illustrates this. A most striking 
instance of the effect of the change in a single rate upon many rates 
is afforded by a case recently heard before the Public Service Com- 
mission of Pennsylvania.'* This case has not yet been decided but 
the facts are taken from the testimony submitted. A complaint was 
filed attacking the rate on coal from Pittsburgh to Philadelphia. 
There are in Pennsylvania, West Virginia, Ohio and Indiana, nu- 
merous districts producing coal which is sold by the operators in 
competition with each other. Coal may move from the same dis- 
trict over competing railroads. The marketing and transportation of 
coal therefore are highly competitive. A reduction of 15 cents a ton 
from Pittsburgh to Philadelphia was asked by the complainants. 
It appeared in testimony that such a reduction in this rate would 
compel reductions from practically all coal districts in the states 
mentioned on account of the exceedingly intricate competitive 
situation, and that the railroads would lose a revenue of ten million 
<* Pmamrgh Coal Openion v. Pernio. R. R. Co. 
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dollars a year if this slight reduction were made in a rate between 
two intrastate points. 

Rates Must bb Adjusted with Rbferkncb to the Standard or 
Sekvicb 

Before the war the shipping public came to a realisation that 
the important thing about transportation was adequate service. 
The railroads contended that they could not give the kind of serv- 
ice which the public demanded upon the basis of rates permitted by 
public authorities; . that they were forced to economize in order to 
meet expenses and have some return for their stockholders; that 
the impairment of their earning power affected their abihty to raise 
money for improving their facilities. Today, in time of war, there 
is only one demand — and that is to transport fre^t and passengers 
with promptness. Shippers even are begging the public author- 
ities to grant increases in rates so that the railroads may properly 
perform their functions. To what extent the failure of the rail- 
roads is due to subjection to many masters it is not necessary to 
discuss. But the one thing which stands out clearly is that trans- 
portation is a national necessity and that there can be no different 
standards of services terminating at state lines. Federal authority 
must determine the standard, not only to meet the demands of na- 
tional commerce in time of peace, but in its supreme responsibility 
to protect and equip the nation in time of war. 

If this responsibility of determining the standard of transporta- 
tion is national, then the power to regulate the revenues which are 
the only means of effecting the standard must be national. As 
facilities employed in intrastate transportation cannot be separated 
from the facilities employed in interstate transportation, the burden 
of maintaining the one must be the same as the burden of main- 
taining the other, and the burden and the incidence of the burden 
must be determined by the supreme authority.' 

The rate question is usually discussed by the public authorities 
as a thing to be determined by reference to about everything except 
that to which it is most related; namely, service. There are la- 
bored discussions as to whether a schedule of rates will yield a cer- 
tain per cent upon an engineer's estimate of what it will cost to re- 
produce the property. That is something which concerns merely 
the protection of the private rights of the owners of the property — 
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it does not help in the Blightest to protect the public in its right to 
an adequate eervice. There are elaborate computations which 
purport to give the cost of particular kinds of service. Such com- 
putations, made upon hypotheses which reflect merely the account^ 
ant's guesses or economic theories, are valueless in determining an 
adequate rate.. Rates in one section of the country are compared 
with rates in another section, but no thought is given to the kind of 
service required in the different sections. 

The result is that many tribunals acting upon as many theories 
of rate making determine standards of rates which tend to produce 
88 many standards of service — not consciously, for rarely do they 
give any consideration to the supreme transportation function of 
service, but as a necessary result of fixing revenues to meet the 
theoretical ideas of what are, per ae, reasonable rates. 

To Sitbibiaiuze: Service is national. The standard of service 
must be determined by the national authority. That standard 
cannot be made effective without the ne^^ssary revenues, and the 
amount of such revenue must be determined by the same authority 
which sets the standard of service. As the Supreme Court said in 
the Shreveport Case (supra) : 

It was reci^mzed at the beginning that the Nation could not prosper if inter- 
state and foreign tiwie were governed b; many masters, and, where the interests 
of ^e freedoo) of interstate commerce are involved, the judgment of Congress, 
and of the agencies it lawfully establishes must control. 



Digit 7.3 o.Goot^le 



HOW COULD NATIONALIZATION OF RATE REGULATION 
BEST BE ACCOMPLISHED? 

Bt Mabttn S. Deceeb 

A nationalization of all railnltads in the United States, including 
the regulation of rates and all practices afTecting rates, was accom- 
plisbed on December 28, 1917, under proclamation by the President 
of the United States. All loyal citizens recognize the necessity of 
the act and admire without qualification the bravery of the action. 

On that date the Interstate Commerce Commission and every 
state railroad commission temporarily ceased to exercise independent 
administrative or executive functions over the railroads of this coun- 
try. They became subordinate investigating bodies, entirely sub- 
ject to the superseding administrative and executive powers vested 
in the Director General of Railroads. 

No order of any commission, federal or state, has today any 
binding force in law except with the consent of the Director General 
of Railroads; and any such order, if allowed to take effect and have 
application, may be suspended or nullified, with or without formal 
notice to the commission or any affected party, by action or authori- 
zation of the Director General. There is therefore no longer any 
real regulation of railroad rates by established tribunals throughout 
the United States. 

Whatever rate regulating functions the Interstate Commerce 
Commission shall continue to exercise during the war will be in the 
main ancillary to governmental requirements, whether primarily 
arising because of wage increases or greater coat of railroad material, 
or because of the need for increased earnings from railroad opera- 
tion to reach as far as practicable the measure of net earnings fixed 
by the government guarantee that they shall equal the average of 
net earnings for the past three years. It is clear of course that the 
state commissions will prefer to cooperate with the federal authority 
and not attempt unavailing antagonism to the provision of revenue 
deemed necessary for governmental railroad requirements by the 
Federal Railroad Director. 

The public interest which the railroads of the country must now 
almost exclusively serve is that which pertains to the conduct and 
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winniDg of the war. The public intereet in the enforcement of com' 
moD right to the movement freely by nulroad of all freight and pas- 
senger traffic as commerce between localities, without wrongful 
prejudice to persons or places, and with all reasonable service ren- 
dered by the railroads at just and reasonable charges, which has 
been in peace times the great undeiiying purpose of the granted 
monopoly of railroad service to common carrier corporations, is to- 
day relegated by necessity to the extreme rear of the great proces- 
sion of considerations which constitute problems for quick and right 
solution under the paraipount needs of the nation at war. 

It is mere sound to say that "we have rushed into a definite 
policy of government acquisition and operation of railroads for the 
commercial benefit of the people." We have done no such thing. 
The railroads have been taken over "by the war, of the war, for the 
war." This has been specifically stated by the President in his 
proclamation and in his following speech upon the same subject be- 
fore the Congress. 

All tests hitherto applied in railroad regulation have been sub- 
merged in the great ocean of war necessity. That is today the great 
test under which r^ulation must be applied in practice during the 
war. Mere public service, as distinguishable from the many forms 
of war service, can only be crumbs that fall from the table of major 
railroad war operations. Dvery railroad rate regulation order 
sought to be applied by any railroad conmiiBsion during the war 
must properiy be construed as bearing the prefix, "If the Director 
General of RaUroads shall approve. " 

Think of it how we may, we come always to the great out- 
standing, unchangeable fact that the railroads of this country are 
operated today under requirements and prohibitions which corre- 
spond to martial law. No man or company can raise the sign 
"Business as Usual." That word "usual" has been changed to 
"possible." Men and corporations engaged in business of any 
description are now greatly concerned in securing transportation 
of their material and their agents upon any terms; they have little 
immediate concern with the price they have to pay for that trans- 
portation. It is not too much to say that regulation of railway 
rates, as we have commonly applied the term to fit normal business 
and normal commerce and to prevent discriminations and unjust 
rate exactions as affectii^ individuals, localities and kinds of traffic, 
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has become, in this diarupting war time, almost a moot question. 
At any rate the subject does not present in these sacrificial days any 
la^e practical question for urgent immediate solution. 

But this gives us a wonderful opportunity to reaUze our sins of 
the past and prepare for a sinless future with respect to railroad 
operations and railroad regulation. In making that preparation 
let us cast aside the ides of adopting for peace times the government 
ownership of railroads, or of continuing in peace times the govern- 
ment operation of railroads which has been found necessary solely 
for war purposes. We are now undertaking a forcible temporary 
government lease of United States railroads upon a stated net earn- 
ings basis — a lease which could not be effected in peace times, and 
the mere announcement of which as having been proclaimed, but by 
no means consented to in legal form by the railroad owners, carries 
no solution in and of itself and projects no title in the lessee beyond 
the necessary occupation of the properties for war purposes. 

It is difficult to understand how enlightened intelligence can 
predict any other result from ultra expensive war time operation by 
the government than a lai^e deficit of net earnings below the pro- 
posed net earnings rental basis. Nor can the experience of such 
war time operation supply a sound basis of computation upon which 
to take over the railroads for peace time operation by the govern- 
ment either as owner or lessee. Moreover, that great body of men 
who produce and buy and sell, who ship and reship the raw material 
and the nuinufactures which in myriad forms constitute the com- 
merce of the country, will not be satisfied to trade the present legal 
responsibilities and obligations of common carrier corporations and 
the developed system of government regulation, both at common 
law and by statute, and as settled by the courts, for the arbitrary 
and practically unassailable rules, regulations and methods of gov- 
ernment operation, theoretically controlled as they may be by gen- 
eral statutory provisions. For whatever may be said, under any 
system of government operation the elements which compose and 
control the government policy must have first consideration in all 
regulations, while under private ownership the railroad operations 
are required to be conducted always with first regard to the para- 
mount public interest and rif^ts of those whom the owners, in return 
for the public grant, have undertaken to serve. For example, there 
is no real federal common law. Shall we cast aside the multitude <A 



Digit 7.3 o.Goot^le 



232 Thb Annals of the American Academy 

rights DOW existing at commoD law aa against railroads in the mere 
hope that the government will voluntarily observe them? A(^ii, 
have we any ground for beUeving that a government operated rail- 
road system in peace times will more readily respond without penal- 
ties to the rate or service requirements of a shipper or section of the 
country than a railroad corporation will with regulations applied 
under penalties for non-observance? We who submit, with or with- 
out protest, to the frequent poor service of the mails, which is only 
a single service, will answer "No" for the complicated services and 
rates involved in the carriage between thousands of localities of so 
many thousands of commodities and for the competitive interests 
of millions of shippers and conaignees. And then we cannot dis- 
regard the blight which could be cast upon commercial interests as 
well as the whole pubhc interest under the political influences that 
may so insidiously control not only the railway operations but also 
the Sections through this control of the railways. 

In preparing for the future we must still look forward to regula- 
tion, but it should be a new regulation. We must first realize that 
the old regulation of rates and practices affecting rates has failed. 
We see now as a nation of individuals what was perceived before by 
only a small class of individuals, that the revenues of the railways 
have not been sufficient, as a whole or for most roads individually, 
to pay the frightful increases of operating costs and yield sufficient 
in net earnings, after reasonable dividends, to permit the carrying 
of considerable balances each year to surplus for application to the 
cost of necessary future additions to lines, yards, terminals, and 
equipment or other contingent corporate purposes. Of course the 
result has been a limitation upon railway credit. Large discounts 
have been borne in the sale pnce of railway securities, and there has 
been restriction of all railway betterments and additions to those 
imperatively required at the time or in the time immediately to fol- 
low. The cost of money for the capital purposes of the railways has 
been extreme. The cost of Boating short term notes to pay current 
debts or temporarily to meet maturing bond or note obligations has 
gone many points beyond the ordinary, sometimes termed legal, 
interest for loans. And the subsequent taking up of these notes, or 
directly of maturing bonds, by long term bonds has often required 
the issue of bonds lai^ly in excess of the face value of the securities 
to be funded, so that many and often large excess issues, as well as 
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discounts, have here again been involTed. This has not meant 
arbitrary exactions by bankers. It has meant that the sale credit 
of the railways for their securities has been low as compared with 
other offerings in the. financial markets at the same times. The 
railway corporations have had to take on these extraordinary debt 
burdens and they represent in a real sense part of the cost of the 
propert;y. The rates of the companies have not been sufficient in 
most cases to admit of the amortization of these extraordinary debt 
burdens and charges, to meet the current requirements of general 
debt charges and to give some proper return to the stockholders. 

We have been blissfully oblivious to the facts that every railway 
company must constantly add to its facilities in order to serve 
economically the growing denmnds for service; that nevertheless 
every few years there comes a period of traffic recession, sometimes 
a long period, when many cars and engines are idle and much termi- 
nal space is empty; that in other years every facility and terminal 
of the railway are strained to the uttermost use, and are inadequate 
to supply the pubhe with the service then demanded. A prudent 
manufacturer with part of his factory or equipment idle in recurring 
periods would in some way charge into his expenses or against bis 
corporate income for the year the average profits lost through non- 
use in the idle period of part of the factory or equipment. He would 
fix his prices to make up for his losses in dull periods to the fullest 
extent possible. No such prudent consideration has been taken into 
account in dealing with the railways. 

We have failed to realize to the full that the railway business of 
the United States is the biggest business on earth; that its main pur- 
pose is to serve all other business; that it is inessential respects a part 
of all other business and must be conducted upon business principles 
if it is to be successful. 

All rate regulations affecting the amount of general railway 
rates has proceeded upon the idea of necessary restriction and with- 
out assumption of the duty of railway protection. An exception 
is the prohibition of rebates and passes, although it was intended 
primarily to prevent discrimination gainst the individual railway 
patron and not. for any declared purpose of protecting railway rev- 
enues. There were indeed many who claimed the prohibition was 
an attack upon the ability of the railways to get the greatest amount 
of revenue. Unquestionably that prohibition has cut off favoritism 
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to selected Bhippersand mduBtriea, stabilized rates and faree, bene- 
fited all ahippera as a class and all railways as a whole. No voice is 
now raised anywhere in favor of the old vicious rebate and pass 
system. 

We now see plainly that the regulation of railway ntes must 
extend to full protection of the railway business in order to insure 
the full rendering of railway service to the public at all times and 
under all conditions. If the Interstate Commerce Commission had 
been charged with the duty of requiring needed railway improve- 
ments fifteen years ago, together with the correlated function of effi- ' 
dently regulating the capitalization of the railways, the discharge of 
those great duties would doubtless have brought to the Commission 
a responsibility for necessary protection that would have been 
strongly evident in recent years in determinations involving pro- 
posed increases of rates. 

The President's great sentence that "The world must be made 
sf^e for democracy" went ringing through the nations and is still 
thrilling the hearts of men. His proclamation taking control of the 
railways that they might be made into a single system to serve efifi- 
ciaitly and help save this democracy in war time has shown us our 
opportunity to let or make the railways save themselves for public 
service in the coming time of peace. The 262,000 miles of railway 
in this coimtry now constitute a single system. Why not give the 
railways authority in law to operate as a single system in peace time 
so far as service needs may require? When the railways go back to 
their owners for operation let them be returned with statutory direc- 
tion to continue operations as a single system in whatsoever wayB 
economy consistent with good and sufficient pubhc service shall de- 
mand. That would be real national regulation affecting rates as 
well as service. Let us erase the anti-trust laws from the statutes 
so far as they apply to railways, and repeal the anti-poohng section 
of the Interstate Commerce Act. Let the railways pool their earn- 
ings and their equipment as well. I*t us even, in the pubhc interest 
for real efficient service, direct them by statute to form and operate 
an over-lying equipment company, by which needed equipment can 
be had by any road sufficient to meet all traffic demands at all times, 
and can be returned when the need has passed. Not only let them, 
but, if good operation demands, make them, use yards and terminals 
and even tracks in common. I^et us strike the shackles of restraint 
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from all railway progress towards continuously efficient public serv- 
ice. In short, legalize railway combinations and railway pooling 
under adequate government control, which control should include 
service as well as rate regulation and the ordering of improvements 
to railroad property with supervision of all new capitalization. 
These old prohibitory anti-trust laws and anti-pooling laws were 
never necessary in railway regulation. They are now opposed to 
the sentiment of the time and they have always made the service of 
railways more costly to the people. Competition has no place in 
public service. The pubUc can be well served only by the com- 
bined and directed enei^es and resources of all pubUc servants hav- 
ii^ hke duties to perform. 

-It is not generally remembered that a legalized pooling bill 
passed the House of Representatives about the year 1895, and failed 
of passage in the Senate because of the approaching close of the ses- 
sion. This was after passage of the Sherman Anti-Trust Law, which 
was enacted in 1890. If the legalized pooling bill had become law, 
the anti-trust law would not have had further application to rail- 
roads. Twenty-three years ago we came near realizing in law- 
making that which it is apparent we must do in the present railroad 
crisis — ^reci^imae that these interlacing rail lines carrying the prod- 
ucts of every market into every other market must be regarded in 
law as well aa in fact as the American railroad system, to be oper- 
ated in common service for the pubhc use. Every railroad is a 
monopoly connected and used with every other railroad as a gen- 
eral railroad monopoly. What a paradox it is to say that such a 
necessary monopoly shall be subject to an anti-monopoly law! 
Today the government is itself a railroad monopoly because anti- 
monopoly laws have made the railroads unable to cope with the 
great problem of efficient war time service. 

The answer to the title of this paipet is plain: mere r^ulation 
of rulway rates of a ref^essive character has failed. With anti-trust 
laws and anti-pooling restrictions in force many large economies of 
operation have been impossible. Contracts between the carriers 
to enable use of the roads as a single system in the better and eco- 
nomical service of the public have been forbidden by law. Guar- 
antees of traffic to weak roads have been unlawful. The stress of 
traffic upon strong roads has broken down their efficiency. It is not 
enoi^h that the Interstate Commerce Commission shtJl permit 
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increases in ratee from time to time to some or till railroads. The 
nationatisation of railway rate regulation should provide for orders 
by the Interstate Commerce Commission requiring inereaaes, aa well 
as decreases, of railroad rates. The whole viewpoint of our regulat* 
ing traditions must chai^;e. The regulation of rates should be based 
upon a required high grade of service, not upon any grade of service. 
The regulating authority should have power to require that high 
grade of service and the property improvements requifdte thereto. 
The r^^ulating authority should have power to pass upon the issues 
of railroad securities and restrict such issues to riulway capital pur- 
poses. There should be a Federal Railroad Loan Bureau, as there 
is today a Federal Farm Loan Bureau. As to railroads, the anti-trust 
and anti-pooling laws should be repealed aod railroad combinations 
and railroad pooling, under supervision and restriction by the Inter- 
state Commerce Commission, should be legalized. The investi- 
gating powers of the Interstate Commerce Commisaion should be 
sonstantly employed with a view to determining whether particular 
classes of railroads are charging rates high enough, tmder traffic 
conditions from time to time prevailing, to enable them to discharge 
at all times their charter obUgations to render sufficient and good 
service to the pubhc; and if not, the issuance of orders directing 
revision of rates upward, and the kinds of traffic to which they 
should apply, should follow. This would be nationahzation of rail- 
way rate regulation for the national welfare, and in the light of re- 
cent events it is plainly the best way that it can be accomplished. 
The railway rate adjustments as between sections and localities and 
kinds of traffic would go on of course and be regulated as heretofore. 

More and more the development of railway regulation has 
indicated that efficient regulation means full railway supervision, 
but that such supervision must be beneficent, and in no sense a re- 
sponse to attacks upon railway capital required for maintenance 
and continuous improvement of railway property to make it always 
adequate for the public needs. Such supervision must base its 
action upon facts, and whenever so based the people will sustain and 
commend it. 

The railroad companies have been rightfully complaining of 
state regulation of railway capitalization, not because regulation of 
railway capitalization is oppressive or unjustified, but that, while 
recognizing its merits, large systems extending through several states 
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Ought not be subjected to separate regulation in this important re- 
spect t^ several independent governmental agencies; and that 
capitalization regulation of all interstate lines should be done by the 
single governmental authoritywhich in other respecta regulates inter- 
state roads. The indictment so framed is sound, and state com- 
missions themselves find no real objection to federal assumption of 
the duty of regulation, if a real and efficient system of capitahzation 
regulation by the national government shall be established to apply 
to roads physically constructed across state lines. 

The railroad complaint against state regulation of interstate 
rates stands upon quite another basis. There probably are coq- 
V stitutional difficulties in the way of complete assumption by federal 
legislation of the authority now exercised by the states over rates 
applying to transportation wholly within the states. The United 
States Supreme Court has consistently held that state legislation, 
whether fixing service hours for railway men, or requiring safety 
devices on railway cars, or prescribing maximum rates to apply 
within the state, and done directly by the legislature or by a com- 
mission created by the legislature, is void to the extent that it con- 
flicts with regulation that has been lawfully applied by the federal 
government. If the new system of regulation suggested in this 
argument shall be fully provided, if the new rate regulation shall be 
based primarily upon required sufficient and good service to be 
shown first, or otherwise to be ordered, and if rates shall be adjusted 
first upon that prereq^li8ite, with reserved resources provided by 
the roads always to meet extraordinary demands, it seems certain 
that such overshadowing regulation by the federal authority would 
speedily bring all state commissions into active co5peration with the 
new federal methods of regulation. The larger present need is to 
revise completely the national system of rate regulation and see 
what foUoWB, rather than to waste energy now in arguing against 
state regulation of state rates which in some states is much more 
advanced along the lines here advocated than the present federal 
system of regulation. It is noted, moreover, that both the Inter- 
state Conmierce Commission and the state commissions have lately 
shown a most commendable codperation in rate regulation mattery, 
which ought to and would be fostered, and extended probably to all 
important matters, under the reforms in regulation here proposed. 
{Illation of railways seems to be subject to important changeg 
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alH>ut every tea years. Begiiuung with 1887, when the Act to 
R^ulate Commerce became effective, we find that in 1897 the 
United States Supreme Court held that the Interetate Commerce 
Commission bad no power to prefloribe maximum rates; that in 
1906, the Hepburn Act was passed giving the Commission that 
power and many other powers; and in 1917 come the war order 
taking over the railroads into government operation during the war. 
This would now seem to be the time to place federal regulation of 
rates upon a high service basis, since a high service baaiB is impera- 
tive if the tremendous commerce of the country which will require 
transportation after the war is to be well served. 

The natioDalization of railway rate regulaticoi can best be ac- , 
complished by revision of the federal system of regulation to require 
the provision of continuous high efficiency of railway service; the 
fixing of rates to enable that h^h efficiency service always to be pro- 
vided as a standard condition with all due allowances in rates for 
fair pro&ts and necesaaiy future improvements to railway property; 
the supervision of railway security issues; the marketing of railway 
bonds at fair prices; the compulsory expenditure of capital by the 
railways from time to time for property additions if not voluntarily 
undertaken; the legalization of railway contracts for combined and 
economical operations. 

Successful regulation of rates must embrace all of these ele- 
ments. If they should be incorporated into the system of national 
regulation, it will merely be the application of business principles to 
the world's greatest business. There will then be no complaint of 
over-regulation by carriers, although they will be more extenrnvely 
r^ulated. There will then be Uttle complaint by shippers gainst 
the amount of rates, because of satisfaction with the Bervi.ce and 
because with rates once adjusted under these conditions the operat- 
ing economies with lowered cost of railroad loans will tend to cause 
reductions rather than successive increases in railway chaises. The 
new system should be a constructive rate regulation, embracing at 
once all necessities of carriers in doing their work and the rights of 
the public in having that work well doge. 
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LEGAL QUESTIONS INVOLVED IN NATIONALIZATION 
OF RATE REGULATION 

By William E. Lahb 

Any plan placing railroad rates under complete iedersl control 
will arouse diecussion aa to the power of Congress on the one hand 
and the rights of the states on the other. While the discusBion may 
aseume various fonns and appear to cover numerous questions, yet 
all are included in one — the power of Congress to enact legislaUon 
that will completely nationalize rate regulation. 

Since the decision of the Supreme Court in the Shreveport case,' 
the adherents of nationalization insist that the power of the federal 
government has been fully determined, and national regulation in 
the fullest sense is but a matter of choice in the form of the law. 
The opponents, however, vigorously deny that Congress possesses 
the necessary power and advance numerous reasons in support of 
their position, most of which, however, relate to the extent to which 
the federal government has exercised its powers in past or present 
legislation. In a measure they present questions of construction 
rather than questions of power. They directly challenge the federal 
power by asserting: (1) that each state has the absolute power to 
determine the amount of each rate to be chai^d for rail transporta- 
tion between points within its borders; (2) that a transfer of that 
power is essential to complete fedend control, which would require 
a constitutional amendment; (3) that the enforcement of the act to 
regulate commerce in harmony with the decision in the Shreveport 
case would result in a violation of the due process clause of the fifth 
amendment, a question not considered in the Shreveport case. 

Vmws OF Opponents of Couplbte Feoeral Contbol of Rates 

As an analysis of that case appears in a previous chapter, it 

seems more appropriate first to present^the views of the opponents 

of complete federal control, including without distinction those re- 

> ffoutton, Eait and Weil Texas Raatoay Company v. United Slatee, 234 U. S, 
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lating to erroneoUB construction with those which assail the federal 
power. 

It is claimed that the power of the states to legislate concerning 
their internal commerce is as full and complete as the power of the 
federal government, covering the field of interstate commerce which 
waB clearly recognized and declared in all of the decisions of the 
Supreme Court, commencing with Gibbons v, Ogden^ and ending 
with the Minnesota rate cases.* The stat^nents in 'Various decisions, 
as to lack of power in a state to enact legislation affecting interstate 
commerce, are said to have been aimed at state legislation which by 
its terms extended beyond the territorial limits of the state, though 
not including the resultant effect that legislation confined solely 
within the borders of the state might possibly have upon outside 
economic, commercial or transportation conditions. In Gibbons v. 
Ogden* the legislation considered directly regulated interstate com- 
merce, and viaa not confined to commerce solely within the state, 
and it is said that Chief Justice Marshall's statement that the power 
of the federal government extended to all external concerns of the 
nation, and all internal concerns affecting the states generally " but 
not to those which are completely within a particular state which do 
not affect other states and with which it is unnecessary to interfere, " 
must have referred to state legislation which by its terms extended 
beyond its boundaries. 

The right of states to fix the chaises of pubhc service corpora- 
tions was challenged in Munn v. Illinois.^ It was claimed that the 
i^ulation applied directly to interstate commerce, as in the ordi- 
nary course of trade the grain from a number of states would pass 
through the elevators at Chicago, the charges therefor having been 
fixed by an act of the Legislature of Illinois which was assailed in 
the suit. The Court held that the act was not a direct attempt to 
regulate interstate commerce and called attention to the famihar 
rule that even though there might be indirect regulation of inter- 
state commerce, until Congress had entered that field the power 
exercised by the state was not unlawful, and further stated that 
under the facts in the case there was no interference with interstate 

*GH)b(mav. Ogden, 9 Wheat. 1. 

• Siyapwn et al. v, Skepwd, 230 U. S. 352. 

* Oibbons v. Ogden, 9 Wheat. 106. 
' Munn V. lUinoU, 94 D. S. 113. 
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conimerce. The decisions involving the regulation of railroads 
within the states, decided about the same time, of which Chi- 
cago, Burlington <fc Quincy Railroad Company v. Iowa* and Peik v. 
Chicago & Northwestern Railway Company^ are illustrative, indi- 
cate, so it is said, that the references in the several opinions to the 
reserved power in Congress applied to legislation which in form 
affected interstate commerce, but as to which Congress had not yet 
legislated, especially as the decision in the Feik case covered legisla- 
tion of the State of Wisconsin establishing rates on traffic originating 
therein but destined to points outside, which the court held valid 
because Congress had not exercised its power as to transportation of 
that character. 

Following these decisions there was general legislative activity 
on the part of the states providing for more complete state regula- 
tion of railroads. The statutes from time to time came before the 
court for construction, and in Stone v. Farmers' Loan and Trust 
Compavg^ the court reiterated the doctrine that "the state may 
beyond all question by the settled rule of decision of this Court, reg- 
ulate freights and fares for business done exclusively within the 
state, and it would seem to be a matter of domestic concern to pre- 
vent the company from discriminating against persons and places 
in Mississippi." These statutes did not by their terms extend to 
transportation or commerce outside their respective borders, but 
in Wabash Railroad Co. v. lUinoia* the court declared an act of the 
legislature of that state, which actually covered transportation 
both inside and outside the state, to be valid, because the highest 
court of the state had construed the law to apply only' to transporta- ■ 
tion within the state, but added that without such construction by 
the state court the act would have been a direct regulation of inter- 
state commerce which the state was without power to enact, even 
though Congress had not undertaken to legislate on the subject. 
The doctrine of the Peik case, supra, which had evidently misled 
some of the state legislatures was thus repudiated. 

* Chicago, Burlington and Quincy Baiiroad Companj/ v. Iowa, 94 U. S. 155. 
' Peik V. Chieaffo and NarthiBeitern Railvay Company, 94 U. S. 164. 

■ Slone T. Former*' Loon and Trust Company, 116 U. S. 307-334. 

■ Wabath, St. Louia and Peoria Railway Company v. lUinoia, US U. S. 667. 



Digit 7.3 o.Goo'^le 



243 Thb Annai^ of the Ambbican Acaseut 

A long line of casee'" involving the righta of states to fix rates 
followed the Wabash case, and in each the power of the states was in 
question, and in each it was decided that the action of the states did 
not cast a burden upon interstate commerce. It ia now clamed 
that it was never suggested that Congress might posseas the power 
to determine the amount of a rate for transportation between points 
whf^y within a single state until the decision in the Minnesota rate 
cases. In that case, it is said, that no doubt was entertained at the 
time of the decision in the Wabash case, supra, as to the rights of 
states to regulate transportation that was wholly within their re- 
spective borders,!^ and after discussing the decision in that case this 
language appears in the opinion in the Minnesota rate cases: "The 
doctrine was thus fully established that the state could not prescribe 
interstate rates but could fix reasonable intrastate rates throughout 
its territory.'"* It is further stated that the power of the state to 
fix reasonable intrastate rates extends not only throughout the state 
but to cities adjacent to its boundaries, and in exercising that power 
it is not bound to adjust its rates to correspond with the interstate 
rates established by carriers.'^ The Court then states that if there 
is a restriction on state authority it must be by virtue of the para- 
mount power of Congress over interstate commerce and its instru- 
ment£.^* 

It is further said by the opponents of federal control, that in the 
Minnesota rate cases it was expressly decided that Congress had 
not, in the Act to Regulate Commerce, undertaken to interfere with 
the powers of the states to fix rates within their territorial limits," 
although the court did say that discrimination as between state 
, and interstate rates could only be determined by the Interstate 

1° Dow T. Beidelman, 12fi U. S. 680; Chicago, etc. EaUieay Company v. Minne- 
tota, 134 U. S. 418; Chicwjo, eU. Raaway Ctmpany v. Wdlman, 143 V. S. 339; 
Reagan Y. former's' Loan and Tni»l Company, 154 U.S. 362; Reagan v. Mercantile 
Truet Company, 154 U. S. 413; St. Loaix and San Francieeo Railway Company v. 
Gia, 156 V. 8. «43; Smyths v. A.ma, 169 U. S. 466; Minneapolis and St. Lmd* 
Raiiroad Company v. Minnetota, 186 U. 8. 257; AMxima and Vichsburg RaUToad 
Company t. Mittiitippi, 203 U. 8. 406; Northern Paeifie BaUwiy Company v. 
North Dakota, 216 U. 8. 579. 
^ " 230 TJ. 8. 415. 

"» 230 U. 8.416. 

" 230 U. 8. 416-417. 

"230 U.S. 417. 

>• 230 U.S. 423, 431-432. 
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Commerce CommiBBioii. It is said that this statement, however, 
is not sigmficant when it ia borne in mind that until the decision in 
Baltimore & Ohio Railroad Company v. tPnited States, ex rel, Piteaim 
Coal Co.,^* it had been generally believed that the act to regulate 
commerce permitted courts to pass upon the question of disorimina' 
tion, and such power had been generally exercised by them. The 
lower court in the Minnesota rate cases had specifically held that 
the state-made rates discriminated against interstate commerce and 
the observation of the Supreme Court of the United States as to 
the original jurisdiction of the Interstate Commerce Commission to 
pass upon that question appears to have been an answer to the claim 
of power on the part of the lower court. 

The foregoing in a general way covers the claims of the oppo- 
nents of complete nationalization of rate regulation regarding the 
powers of the federal and state governments up to the time of the 
decision in the Shreveport case, which either overruled the previous 
decisions of the Supreme Court, or resulted in erroneous construc- 
tion of the Act to Regulate Commerce as well as the commerce 
clause of the Constitution." 

They further contend that the Shreveport case, althoughhold- 
ing that certain activities of the Interstate Commerce Commission 
under the Act to Regulate Commerce had interfered with the rights 
of the states, in no sense covers the question of the power of Con- 
gress to determine the amount of any rate for transportation between 
two points wholly within one state." 

It is pointed out that the reports of the Interstate Commerce 

'* Baltimore cmd Ohio Railroad Company t. United SlaUt, ex rel. Ptteirim Cool 
Company, 215 TI. S. 481, 488-9. 

" First Employere' Liability Caees, 207 U. 8. 463; Oihbojui v. Ogden, 9 Wheat. 
1, 203-204: Within the state power is "that immense mass of le^slation wbieh 
embraces everything within the territory of a state, not surrendared to the g^eral 
govenmient : all which can be most ftdvantageoualy exetdsed by the states them- 
selvee. Inspection laws, quarantine laws, health l&ws of every deecription, as 
well as laws foi regulating the internal commerce of a state, and those iriiidi t»> 
Bpect turnpike roads, fnriea, etc., aie component parts of this mass. No direct 
geooal power ovei theee objects is granted to Congrees ; and, consequenUy, they 
ronain subject to state le^alation. If the legislative power of the Union can 
reach them it must be for national purposes; it must be \rtiere the power is m.- 
jffenly given for a special purpose or is clearly incidental to some poww which ia 
ojipiMuly given." 

'•234 U.S. 353. 
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CommisBion Bubsequent to the one involved in the Shreveport case, 
show that the Commission has most noticeably refrained from the 
slightest attempt to claim the right to pass on the reasonableneas of 
intrastate rates. They also call attention to the necessity for such 
right to enable the Commission to properly determine whether a 
state-made rate gives undue preference to state commerce when 
compared with a rate applicable to interstate commerce. It is 
asserted that undue preference must rest upon the fact that the 
Btate rate complained of is less than a reasonable maximum rate, 
but this claim is not supported by American Express Company T. 
CoIfJuieU,"* in which the court makes this statement: "The find- 
ing that discrimination exists and that interstate rates are reasonable 
does not necessarily imply finding that the intrastate rates are un- 
reasonable. Both rates may lie within the sone of reasonableness 
and yet involve discrimination." A previous decision of the court 
IB cited in support of the language last quoted,*" but the language of 
the prior opinion," referred to as ground for the authority, is as 
follows: 

We agree with pltuntiS (the Interatate Commerce ConuniBdon) that a charge 
may be perfectly reasonable under Section 1 and yet may oieate unjust discrimina- 
tion or unieasonable prderence under Sections 2 and 3. As was aaid by Mr. 
JusUce Blackburn in Great Watem RaOroad Co. v. StiOcn L. R., 4 H. L., 226, 239: 
"'When it is sought to show the chai^ is extortionate as being contrary to the 
Btatu^le obligation to charge equally, it is immaterial whether the charge is 
reasonable or not; it is enough to show that the company carried for some othra 
persoa or class of peisons at a lower charge during the period throughout which 
the ptHij cwni^aining was chained more und^ the like circumstances. " 

The language last quoted seems to indicate that the charge 
exacted from the complaining party, while it might be reasonable 
in and of itself, did nevertheless, subject the complaining party to 
unjust discrimination because of other persons paying a lower rate 
at the same time for a like service. In other words, the reasonable 
rate complained of could not create discrimination against anybody 
save the party paying it, and that would be due to the lower rates 
enjoyed by other persons. It is therefore claimed, that a rate found 
by a state to be reasonable as a maximum charge for transportation 

■* American Exprett Company v. Caldwdl, 244 tJ. S. 617-624. 
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between two points within ite borders cannot result in undue pref- 
erence or subject anyone to unjust discrimination. If unjust dis- 
crimination results thereby it must be due to the maladjustment of 
the interstate rates. It is also said that a rate found by the state 
to be reasonable as a maximum cannot properly be increased by the 
mere declaration of the Interstate Commerce Commission that it 
gives an undue preference to state commerce, the removal of which 
is required by an advance in the state rate, as such action on the part 
of the Commissioii can in no way be considered as passing upon the 
amount of said rate. 

In this connection it '« said that the Commission has given 
greater weight to the act of the state bb establishing a case of undue 
preference than it has in considering the act of a carrier responsible 
for a like rate adjustment. Section 3 of the act to regulate com- 
merce,** in deaUng with undue preferences and advantages, does not 
specify the character of commerce that may bring about the undue 
preference. It may be found that ceri;ain interstate commerce may 
cast a burden upon other interstate commerce by reason of the mal- 
adjustment of rates, and thus bring about a violation of this section. 
And in view of this fact, it is then said that the Interstate Commerce 
Commission has in numerous cases** (of which the 2 cited in the foot- 
notes are illustrative) held that a carrier may make a rate between a 
given point of ori^ and a destination on its line, without regard to 
the rate of another carrier from another point of origin to the same 
destination, and if the rate of the first carrier is not met by the 
second, neither is subject to the claim that it has violated the pro- 
visions of Section 3. And this has been the settled rule in the 
Supreme Court for many years.** But, say the opponents of federal 
control, because the state requires a carrier to establish a reasonable 
" "That it shall be unlawful for any common carrier aubject to the proviaiona 
of thifl act to make or give any undue or unreasonable preference or advantage to 
any particular pereon, oomponyj firm, Qorperation, or locality, or any particular 
descriptioQ of traffic, in any reepect whatsoever, or to subject any particular per- 
son, company, firm, corporation, oi locality, or any paiticular deecription of traffic, 
to any undue or unreasonable prejudice or disadvantage in any reepect whatao- 

■* Railroad Commiuion of Kantoi v. Atekison, Topf^ and SaiUa Fe Railway 
Company, 22 I. C. C. 407-116; BlodgeU Milling Company v. Chieago, Milwaukee 
and St. Paul BoQwaji Company, 23 I. G. C, 443-449. 

" East Tennessee, Vttvtma and Georgia Railieay Company v. Intenlate Com- 
merct Commitnon, 181 V. 8. X, 18, 19, 30. 
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maximum rate for intrastate commerce, which a difFerent intentate 
carrier decllDea to meet in its interstate busioefls, the carrier obeying 
the act of the etate legislature may be held in vit^tion of Section 3, 
which forbids undue preferences, even though the transportation 
within the state is specifically eliminated from the ap[^cation of the 
Act to Regulate Commerce.*' It is said that both the court and the 
Commission have lost si^t (^ the distinction between the applica- 
tion of the act to an intestate carrier, and the lack of power under 
the act to interfere with intrastate transportation handled by the 
interstate carrier; that transportation which may move free from 
the restrictions of the Act to Regulate Conuierce can not possibly 
subject transportation governed by the set to unjust discrimination. 
The following illustration is claimed to demonstrate the imsoundness 
of the decision, both of the Commission and the court in the Shreve- 
port case: 

If carriers operating between Texarkana, Arkansas, and Dallas, 
Texas, and not serving Shreveport, decide to establish a rate be- 
tween the first two points, they may do so provided the rate is not 
less than the cost of transportation, and other carriers operating be- 
tween Shreveport and Dallas may meet the rate or not, as they see 
fit. If they fail to meet it and complaint is made before the Com- 
mission, and the latter adheres to its numerous decisions on the 
question, neither the carriera operating between Texarkana, Arkan- 
sas, and Dallas, nor the carriers operating between Shreveport and 
Dallas have violated Section 3. But if the carriers operating be- 
tween Texarkana, Texas, and Dallas apply the rate between those 
points established by the State of Texas, and the carriers operating 
between Shreveport and Dallas do not see fit to meet it, imd shippers 
of Shreveport complain of undue preference in favor of the shippers 
of Texarkana, Texas, the Interstate Commerce Commission may 
find an undue preference has been created by the carriers obeying 
the act of the State of Texas, although the Commission would have 
relieved the carriers from the charge if they had established the rate 
from Texarkana, Arkansas, or Texarkana, Texas, to Dallas volun- 

" Section 1 of the Act to Regulate Conuneroe providea in part: "ProTided, 
however, That the pioviaioiu of this Act ahall not apply to the traoBpoitation of 
pBHaengera or property, or la the recedving, delivering, storage, or handfing t£ prop- 
erty wholly within one State and not shipped to or from a for^ga countiy from or 
to any State or Territory aa aforeeaid " 
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tarily. A recent case in the Supreme Court, not yet officially re- 
ported,** seems to indicate tliat it would hold the carrierB responsible 
for the voluntary establishment of an intrastate rate, if declared to 
unduly prefer intrastate commerce over interstate commerce. 

These considerations, say the opponents of complete federal 
regulation, will require the court to adopt a different construction 
of the law whenever the question of the power of the Interstate Com- 
merce Commission to determine the amount of a state-made rate is 
presented, and, as the lack of power in the federal government to 
determine the amount of an intrastate rate has been repeatedly 
declared by the Supreme Court, the only way by which that power 
which is essential to complete nationalization can properly be exer- 
cised, is through the medium of a Constitutional amendment. 

It will be observed that the first two grounds upon which the 
opponents of federal control challenge the existence of the federal 
power necessary to bring it about, were not decided in the Shreve- 
port,'^ the American Express Co.,** or the Illinois Public Utilities 
Commission cases," and are therefore still open. 

The third objection of the opponents of complete federal con- 
trol raises a question of power resulting from an attempt to apply 
the decision in the Shreveport case. It is claimed that a reasonable 
mftTimiiTn rate can not give an undue preference or create unjust 
discrimination against any other rate. This position is somewhat 
shaken by the decision in the American Express Company case, 
supra, but even so, it is said that whenever the Interstate Commerce 
Commission determines that a rate declared by a state to be reason- 
able as a maximum for transportation subjects interstate trans- 
portation to unreasonable prejudice and disadvantage because the 
interstate rate is higher than the reasonable maximum rate set by 
the state, the removal of the preference or disadvantage requires an 
advance in the state rate. This is essentially true, whenever in the 
same decision the Interstate Commerce Commission declares the 
hi^er interstate rate to be reasonable as a maximum. 
' When the state rate is advanced there is no tribunal before 

■* ISinoi* Central Railroad t. Public UtiUUet Commission iff IttiTuda, Januaiy 
14, 1918. 

" 234 U. 8. 342. 
•"244 U.S. 617. 
**Bteatatioa2a. 



.vGoot^Ie 



248 The Annalb of thb Amsbican AcAcaur 

which a shipper enjoying that rate can go to test the reaaonableness 
of it. If he appears before the Interstate Commerce Commission 
in the proceeding and attempts to show that the state rate is reason- 
ble as a maximum, he is met with the statement that the Com- 
mission has no control over the rate in question, or the transporta- 
tion moving under it, and that testimony relating to the matter is 
incompetent. The shipper can not go before a tribunal created by 
the state because imder the decision in the Shreveport case, the act 
of the Interstate Commerce Commission is Snal. And thus the 
state shipper is put in this position: his rate is increased witnout an 
opportunity to be heard as to whether the advanced rate is just and 
reasonable as a maximum. The Act to Regulate Commerce declares 
every unjust and unreasonable rate to be unlawful. The state laws 
so declare. And it has long been the doctrine of the Supreme Court 
that no carrier could establish a state rate higher than the service 
was reasonably wort,h," and for more than 30 years we have had the 
statutory declaration that unreasonable interstate rates were un- 
lawful." In other words, the shipper has the right to a reasonable 
rate, and having that right, unless he is provided a remedy for its 
protection, he has been denied due process. 

The arguments of the opponents of complete national regula- 
tion, if not sound, are at least plausible, and discussion will not sub- 
side until the Supreme Court specifically passes upon the disputed 
questions. 

If, however, the doctrine of the Shreveport case is sound, and 
the court continues to follow the principle announced, the oppo- 
nents of complete national regulation have slight hope for the suc- 
ceesful maintenance of their contentions. The three questions of 
power would then be answered in favor of the federal goverimient, 
and especially the third, by the enactment of a law giving to the 
Interstate Commerce Commission the power, whenever complaint 
is made that a given state rate discriminates against interstate rates, 
to declare that ascertainment of the reasonableness of such state 
rate is essential to a correct determination of the existence or the 

" Smythe v. Ames, 16S U. S. 466. 

** Section 1 of the Act to Regulate Commerce provides ia part: "All charges 
made for any servioe rendered or to be rendered in the transportation of passengers 
or property .... as afoteaaid, or in connection therewith, shall be just and 
reasonable; and every unjust and unreasonable charge for such service or any 
part thenof is prohitHted and declared to be vinlawful." 
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non-existence of tbe preference or discriinination, and thereupon to 
determine the reaeonableoeBB or the unreasonableness of the state 
rate as fully and completely as if dealing with an interstate rate. 

Nationalization of Rates a CoNnNtJiNO Problbu 

It would seem to be immaterial, so far as federal power to 
nationahze rates is considered, whether the federal government 
continues to operate the railroads under the proclamation of the 
President, under date of December 26, 1917, or whether the federal 
government should finally purchase the railroads. 

In any event the power to regulate, control, operate, or own 
must come from Congress, and it can exercise only the powers that 
it finds in the Constitution. 

The joint resolution of April 6, 1917, declaring war against 
Germany, the joint resolution of December 7, 1917, declaring war 
against Austria, and Section 1 of the act approved August 29, 1917, 
authoriziDg the President in time of war to take possession of any 
system or systems of transportation (under which provisions the 
President found the authority for his proclamation), gave no greater 
power to the President than Congress could have given to any other 
officer of the government or to any tribunal created by it. 

Congress must, in the first instance, decide whether or not it 
will exercise any power granted to it under the Constitution. When 
it determines to exercise a given power it may choose the form of the 
legislation that it deems necessary and appropriate for the exercise 
of the power," Conditions existing at the time of the exercise of a 
power may determine in some instances whether the legislation 
adopted was necessary and appropriate to carry out such power. If 
the subject matter of the legislation is covered by a grant of power 
in the Constitution, and there appears to be some relation between 
the power and the legislation adopted, the legislation will be deemed 
to be necessary and appropriate," 

The power to declare a war is one of extreme responsibiUty and 
only compelling necessity will prompt the exercise of it. A state of 
" Artide I, Section S of the GonstttutloD, oontaine grant of powers to Con- 
peaa, the last dause of which ia as foUowe: " And to make all lawa which shall be 
necessary and proper for carrying into execution the for^^ing powers; and all 
other powers vested by this Conatitution in the Goyenunent of the United States 
or in any department or officer thereof." Legai Tender Catet, 12 Wall. 538; 
Northern SecarUise Company v. United SUUea, 193 V. 8. 313. 

» McCiiiloeh V. Manfiand, i Wheat, 418; Logan v. Vniled Slates, 144 U. S. 82. 
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war creates an emergency that would justify, as appropiiate and 
neceesary, aay kind of an act that would even remotely assist in the 
prosecution of the war. Under war conditions, a declaration by 
Congress that the raihoads and other common carrieis of the coun- 
try were necessary for public use in carrying on the war would justify 
the most liberal construction of the law by which such properties 
were converted to the public use, as being necessary and appropriate 
to get the full use of the power. This is not to say, however, that 
limitations on Congressional action can be disregarded. While it is 
for Congress to declare the necessity for converting private property 
to pubUc use, it must observe the fifth amendment when it comes 
to the matter of compensation.'* And during the war, or after the 
war ends, if Congress should determine that full and complete regu- 
lation of commerce among the states requires ownership by the 
government, it could, under the provisions of the Constitution 
authorizing it to pass such rules and regulations essential to the 
carrying out of that power, properly provide for the manner in 
which the change of ownership could be brought about, subject at 
all times to the limiting provisions of the Constitution. 

Then again, the government might at the termination of the 
war, by appropriate legislation take over the ownership of the car- 
riers on the ground that they were necessary and essential for carry- 
ing on the proper functions of the government. They might proper- 
ly be considered as necessary to the equipment and maintenance of 
the army and the navy, to the movement of troops, or materials and 
supplies to and from forts, arsenals, or other government factories, 
or buildings, as well aa for the handling of United States mails. But 
in these instances, a transfer of the title to the real estate located In 
the various states would not give to the federal government com- 
plete legislative control thereover, unless the legislatures of the 
various states consented thereto." The federal government would 

" Monongahela Navigation Company v. [/niled States, 148 U. S. 312. 

" The ConBtitution, by Article I, Section 8, clauaes 12 to 17, inclusive, pro- 
vides aa follows: 

"The CongreeB shall have power , . , . 

"To raise and support amiiee, but no appropriation of money to that use 
shtdl be for a longer term than two yean. " 

"To provide and maintun a Navy." 

"To make rules for the govermnent and r^;u]ation of the land and naval 
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own Buch property the same aa any other proprietor. It is not clear 
that the rule as to the legislative control over the real estate in the 
different states is any different if the federal government should take 
over the ownership of the railroads under the power in the commerce 
clause of the Constitution. 

Even though the government becomes the owner of the rail- 
roads it is not believed that the President, or any other officer of the 
government who might be designated, or any tribunal created, could 
establish rates for the transportation of goods of private citizens, 
except on the basis of reasonableness. It would not be in keeping 
with the spirit of American institutions to permit the government 
to take over the railroads and then charge the shipping pubhc rates 
that were um^asonable. 

Rail transportation has become an absolute necessity to the 
commerce of the country. It is necessary because it is not possible 
for every community to produce everything it consumes; therefore 
tne surpluses in other communities must be moved to the communi- 
ties requiring them. If Congress should give to the President, or 
other officer of the government, or some tribimal created thereby, 
the power to establish rates without an opportunity for the parties 
in interest to be heard, the grant would be one of doubtful vaUdity. 
But if Congress does possess the power to pass an act of that char- 
acter, it seem^ clear that arbitrary action on the part of the person 
or tribunal exercising the power would not be immune from judicial 
interference.** 

"To provide for calling forth the militia to execute the Uwb of the Uuiont 
suppress ineuiredioiiB, ead repel invasions. " 

"To provide for o^anizing, arming and disciplining the militia, and for gov- 
erning such pait of them as may be employed in the SHvice of the United States, 
resoving to the States, respective, the appointment of the officers, and the autho- 
rity of training the militia according to the discipline prescribed by Congress. " 

"To exercise exchjsive lepslation in all cases whateoever, .... over 
all places purchased by the consent of the legislature of the state in nhich the same 
shall be, for the erection of forts, magazines, arsenals, dock-yards, and other need- 
ful buildings. " Fort LeoBenxporth RaUroad Company v. Lowe, 114 U. S. 331; 
Chicago, etc, RaOroad Company v. MeOUrm, lU U. S. 545. 

By Article I, Section 8, ckusa 7, the Constitution provides: "The Congress 
shall have power 

"To establish post offices and post roads." Cleveland Railroad Company v. - 
Franklin Canal Company, 5 Fed. Cases 2890. 

•• Degge v. HUdteoek, 229 TJ. S. 162, 170-171. 
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REGIONAL RAILROAD COMMISSIONS: THEIR RELA- 
TION TO THE STATE COMMISSIONS AND TO 
THE INTERSTATE COMMISSION 

Bt J. E. Love 

Any poBBJble diBcussion of this subject will suggest in the mind 
of the reader, at the outset, doubt as to the situation with respect 
to regulation that existed when the discussion was prepared. For 
this reason, let it be understood that the following observations are 
made in the light of the railroad situation as of January 10, 1918. 

The writer would be exceedingly glad to be the author of a sug- 
gestion that would relieve or end the troubles of the transportation 
industry in its relation to the public, or to make such comment upon 
suggestions already made by others as would materially contribute 
to that end. Mr. Dooley once remarked that "a real statesman is 
the man who finds out which way the procession is going and grabs 
the stick away from the drum major." The writer would be glad 
to qualify as the statesman to lead the procession of transportation 
affairs to the goal of satisfactory regulation. But it is for him to 
join the procession, — not to lead it. The stick is in other hands. 

The regional commission idea embraces any jurisdiction broader 
than that of state lines and narrower than that of complete and ex- 
clusive federal jurisdiction. It is given consideration because of dis- 
content with conditions existing heretofore. The advocates of the 
idea, or of the development of an idea under some such name, fall 
naturally into two classes: persons who beUeve that any sort of 
state regulation heretofore known is bad and contrary to the in- 
terests of the country and the industry involved; and persons who 
believe that state regulation has not failed totally, but has failed in 
part, and should be superseded, at least in part, by something 
broader. Those who beUeve that state regulation, coordinated to 
the extent that it has been in the past with federal regulation, has 
worked satisfactorily or is the best available solution for the prob- 
lem of promoting and protecting all interests involved, and those 
who believe the only solution to be exclusive and complete federal 
control or regulation are not in favor of regional commissions. 
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Another fact whicti may aa well be stated before discussii^ 
Bu^estions of record on the subject is that, while a condition and not 
a theory confronts the country today, our subject deals strictly and 
exclusively with theory. The person who asks the public to listen 
to a presentation of views on this subject, therefore, runs more or 
less ristc of being interrupted by someone rising to make the point 
that the subject is not germane to the situation. 

Looking into the hies we find that discussion touching this sub- 
' ject has been going on for five or six years. The nearest thing to a 
definite plan results from three or four ideas stated at different times, 
and suggests a system of regional commissions with working head- 
quarters at various points throughout the country, such commisaiona 
to be organized with one of the members of the Interstate Commerce 
Commission or a person to be appointed by the President as chair- 
man and including one representative from the personnel of the - 
state commissionB that are supplemented or supplanted by the re- 
gional jurisdiction. 

So far as the writer is informed, this plan is the only one offered 
as anything between dual or state and federal regulation and regu- 
lation by the federal government exclusively. What is known as 
the "Philadelphia plan" and some other su^^stiona of similar 
character have received some consideration as offering a solution 
for problems heretofore troublesome, but they are, universally, 
predicated upon complete elimination of state regulation of any sort 
or in any degree. They need not and should not be discussed as 
ai^gesting regional commission control . 

Writers on the transportation question, especially those openly 
expressing the feeling of the railroad managers on the subject, have 
long complained of the burden of responsibihty to "forty-nine 
masters," intending by the interminable reiteration of this com- 
plaint to make the public believe that most of the railroads of the 
country have been accountable to forty-eight state commissions and 
the Interstate Commerce Commission. The fact that there are 
but forty-seven state commissions of any character having to do 
with utility regulation has escaped them, and they have never pub- 
lished a list of railroads subject to aa many as nine, not to mention 
forty-nine, jurisdictions. But there is no use dilating upon this 
angle of the situation. Readers of this publication understand 
perfectly that the unfairness and inaccuracy of the complaint re- 
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ferred to are pr^ent in large degree in much of the propaganda in 
favor of reduced regulation and increased rates with which the 
country has been surfeited in recent years. But be that as it may, 
it is urged for the regional comnuBsion idea, as above described, 
that it would reduce the number of " masters" materially and thereby 
be of advantage. 

It iB further urged in support of this idea that matters of lim- 
ited importance, that is, involving only state questions or state 
interests, would be considered and disposed of alike in all the states 
of the i^on if given the benefit of consideration by a regional com- 
mission; that uniformity would also be secured in rates, rules and 
regulaUons of various states of the regional jurisdiction in which, ■ 
presumably, transportation conditions would be similar; that the 
imaginary state lines would be largely ehminated from considera- 
tion in dealing with most of the matters involved, resulting in a 
conununity of interest between members of state commissions, be- 
tween the state and interstate commissions and also between the 
carriers and the various commisaions to a far greater extent than 
has heretofore been the case; and that these results would be ac- 
complished without complete relinquishment of the state control 
idea, which unquestionably would be reUnquished by many states 
only under the most severe pressure. 

To safeguard the federal government in its power over such mat- 
ters as have heretofore been under exclusive federal control there 
would, of course, be available an appeal from decisions of the pro- 
posed regional commission to the Interstate Commerce CommiasioD 
as at present constituted, and, as to matters now so appealable, to 
the Supreme Court of the United States. 

Objections to the adoption of any such plan as herein outlined 
rest chiefly upon the ground that there would be entailed an addi- 
tional expense of regulation, with further delay in getting resulte, 
and that, while a step in the right direction, it does not offer the 
complete reUef that the situation demands. In other words, most 
of the objectors are in the position of refusing to consider. They 
desire complete elimination of state commissions and all semblance 
of state regulation, demand it as a sine qua non, and are willing to 
discuss nothing which in any way preserves that idea. 

The writer does not at this time give his personal indorsement 
to the regional commission idea, nor does he reject it in toio. Con- 
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ditione known heretofore have gone and may never return. His 
experience and observation have reBulted in the conviction, how- 
ever, that there are questions, hundreds of them every month and 
thousands of them every year, even in a jurisdiction as limited ter- 
ritorially as that of the Oklahoma Corporation Commission, that 
can be handled, not only to the best advantage of all concerned, in- 
cluding the railroads, as they have been handled heretofore, by 
'state comniissions, but that cannot be handled satisfactorily by any 
federal board of control located at and operating from any gin^e 
point. If the state commission is not to be continued as heretofore 
with power to receive and dispose of complaints arising on a mo- 
meat's notice and demanding immediate disposal, something in its 
stead must be provided. That a regional commission orgsinized on 
any plan that might be devised could handle such matters with 
satisfaction to the public is possible, but it is exceedingly doubtful. 
The part that the state commissions, many of them, have 
played in bringing about a spirit of popular codperation in increasing 
the efficiency of the transportation systems of the country as a war 
machine has been important, and has been performed more promptly 
and with better HUccesB than could have been accomplished through 
any govermnental agency less local in jurisdiction than the state 



Some time before war was declared the Oklahoma commission 
began safeguarding the communities of this state against coal 
famine this winter. It induced the purchase of hundreds of cars of 
coal by dealers in communities that would have suffered acutely 
before this time had not this effort by the commission been put forth. 
A federal or even a regional authority could not have secured the 
ear of the public as it was secured by the state commission, and the 
results secured had not the state commission been available for the 
expression of the need of the hour would undoubtedly have been 
relatively unimportant, if not negligible. 

Train service for many towns in Oklahoma has been curtailed; 
physical connections have been denied; communities have been 
persuaded to be content with depot facilities clearly inadequate; 
delivery of cars of fuel or perishables has been expedited; building 
materials have been searched out in congested yards and hurried to 
destination with benefit to the contractor, the laborer and the car 
situation; the urgent need for cars for moving stock has been dis- 
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covered and the need supplied in scores of instances; and innum- 
erable other complaints of many kinds have been handled informally 
but effectively with the result that traffic conditions and the finan- 
cial balance sheet of both the carriers and the shipfiing pubHc have 
been benefited. The railroads of Oklahoma have been enabled to 
do more to win the war because of the activities of the Oklahoma 
commission. Further, and perhaps even more important, complaint 
over the extraordinary situation has been brought to an irreducible' 
minimum, converted into cheerful acquieai!ence, and finally into 
enthusiaetic codperation on the part of the public. This result 
has been accomplished, unquestionably, more quickly and more 
thoroughly than could have been done through any agency other 
than the state commission. The bearing of these facta upon the 
regional commission idea will be apparent. 

George Ade, the Hoosier humorist, recently remarked, accord- 
ing to the government's daily Official BuUetin, that the declaration 
of a man between 30 and 50 to a man of draft age, that he woidd be 
keen to enlist if not too old, would not be believed, even if it were 
interesting. If the views here expressed by the chairman of a state 
commission on the subject of a proposal to seriously impair or 
abolish powers of a tribunal of which he is a member, and of whose 
value, financial, material and moral, to the pubhc it serves he is 
perfectly sure, be subject to discount on the ground that the per- 



sonal factor in the equati 
suggests merely that the 



t is not susceptible of elimination, he 
views of other supposed authorities, whose 
responsibility is different but whose personal interest none the leas, 
be weighed in the same balance. 

As already suggested, it is more than likely that conditions 
heretofore complained of because of too much or too little regula- 
tion have gone to return no more. It is inevitable that govern- 
ment control on a military basis will develop benefits that the public 
will demand be made permanent and will reveal practices that the 
public will never countenance again. With competition for the first 
time in American history under the ban of the government, with 
combines of systems, pooling of traffic and earnings, and many 
practices heretofore outlawed invoked as the order of the day, the 
subject of regional commissions for railway regulation becomes so 
manifestly one susceptible only of speculation and conjecture as to 
justify leaving it with the reader of The Annals for such further 
consideration as his fancy may dictate. 
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THE TOMORROW OF FINANCE 

BtS. N.. Patten 

A m&n to whom I was quoting ^;urea exclaimed: "I cannot 
think in terms of billions. " This inability illustrates a defect in the 
popular thought. Men educated in a particular industry can think 
in its terms but they become lost when a national budget is presented. 
In most cases the situation is even worse for they think only in 
terms of a family budget. The majority of families have not even 
risen to this concept but merely spend when they can and seek 
credit for their deficit. It is no wonder that they become confused 
when the nation's budget is presented and even with the best 
intentions make serious mistakes when they undertake to handle 
government problems. Whether we will or no, the national budget 
- is in terms of biUione and solutions of national problems can be found , 
only when a budgetary view of national affairs is adopted. Huge 
ae the railroad problem is by itself, it cannot be settled apart from 
the other problems of national finance. Nor can we settle the food 
problem, the fuel problem or the shipping problem without a like 
reference to the related problems, each represented by its biUions 
i% national finance. 

This popular confusion of thought is represented by the action 
of Congress which appropriates 20 billions for war purposes and 
authorizes only 4 billions of taxes. Revenue measures all have this 
same defect, — a lack of realization of the magnitude of the problems 
to be faced. It is easy te suggest means of raising 2 biUions or even 
4 billions of taxes. The proposer thinks he has done his duty by 
suggesting some small increase of taxation, forgetting that the 
deficit he leaves unprovided for will disoi^anize not only public 
credit but also private enterprise unle^ it is met in some adequate 
way. If private enterprise is not to be disorganized capital miist be 
forthcoming regularly. The capital needs of the railroads have 
been forced upon our attention and must call for consideration under 
any system of government regulation, control or ownership. The 
problem of capital is but part of the larger problem of a nationid 
budget. Capital can come from two sources — profits or savings. 
2S7 
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liatterly it has come from profits. In the tomorrow of finance it 
must come from savings. This is the issue that the raikoads — 
indeed, all industry — must meet. 

This brief introduction brings me to the heart of the problem 
and indicates the way the problems of national finance should be 
met. Our railroads, our food and our industry are parts of a na- 
tional budget which we must visualize before any one issue can be 
adequately faced. The year 1914 was the last year of normal peace 
conditions. By contrasting the budget of this year with that of 
1918 the exigencies of our present situation can be clearly seen. 

National Budget 

1«4 IBIS 

BSUons BinioDB 

Total production 40 Total produotiou 70 

Waste 10 Waste 18 

Earned inoome 10 Earned income 16 

SurpIuB 20 Increase of gorenunent eiqiendi- 

Annual increase of capital 2 ture 15 

' Annual increase of valuea ' S Increase of currency 3 

Stock 12 Excess of exporte over imports 

Ground rent 4 from 1914 to I91S 8 

Total bank deposits ISi Decrease of stock 8 

Decrease of industrial cApital 2 

Decrease of security values 10 
Govenunent bonds held by banks 

and otiier oi^dit institutions 4 

Total bank deposits 26} 

The year 1914 was a year of sound prosperity and of it the facta 
are well known. The basis of my budget is the income of that year 
which is usually placed at 30 billions. The addition I have made, 
which is the only unique featm^e of the table, is an endeavor to esti- 
mate the waste of the year. We overestimate the evils of economic 
stress if we do not show the economy which reduced income 
imposes. A war budget of 10 billions does not mean a like diminu- 
tion in national welfare. The reduction of waste eases the situation 
and prevents acute suffering. 

By waste I mean any loss of material which does not result in 
full production. If the material for three suits of clothes passes into 
the consumer's hands only as two suits, there is waste. If ft hotel 
buys twice the quantity of food which the consumers get, there is 
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waste. So alao is it waste if willing workers can &nd no employment 
or if they axe prevented from working by unnecessary sickness. 
Add all these maladjustments together and the sum of anniu^ waste 
becomes a strikii^ magnitude. It is a modest statement to affirm 
that the production which does not reach the ultimate consumer 
plus the failure to produce which known methods could have pre- 
vented, amount to one-fourth the real production. Waste is not 
important in estimating the income of past years. It is signihcant 
only as it altera the pressure which a period of national stress im- 
poses . Far more important is the estimate of the annual amount 
of earned income as contrasted with the surplus enjoyed. Here 
estimates are widely different, not because the facts are in question, 
but because of differences in opinion as to where various items should 
be placed. The ordinary business man reckons the surplus as the 
amount left when the year's expenses are paid. He thus regards 
it the same as the annual increase of Eiecurity values which amount 
to &ve or ax billions a year. A single taxer assumes it to be the 
same as the total amount of ground rent which is perhaps 4 billions 
a year. Capitalists regard their interest as an earned income and 
professional men likewise count their earning as a payment for 
their costs. 

These estimates I have discarded as expressions of personal 
feeling which creates a bias in each group in favor of its own form 
of income. All the confusion about the distribution of wealth is 
'involved in this discussion and all the uncertainty of its results. If 
the various claims were added they would not tally with the known 
national income but would greatly exceed it. The general result 
is the denial of the power of the government to make large expendi- 
tures. Each class wants its share exempted and what is left may 
suffice to meet the ordinary expenses of government but it is not 
enough to meet the expenditure of a great war. Can we meet the 
expenses agreed to by Congress for the year 1918? "No" must be 
the answer if these class estimates are accepted. Who ha^ discov- 
ered how to ruse more than four billions on the basis he accepts? 
It was impossible to raise the tax rates higher than they were placed, 
so great was the pressure from many groups each with its own 
special interests to guard. 

The solution is not to accept any of these pleas but to base 
exemptions on yiiai needs measured objectively. The real surplus 
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is the difFerence between the amount produced and that needed to 
maintain the personal welfare of the population. We now have 
accurate measures of the demands for food, shelter and clothing. 
The ^ures show that they are from S600 to $800 a year, varying 
with the size of the city in which people Uve. But this $800 for 
large cities represents food prices as paid in retail stores. There 
are profits to someone on these sales and on the house rents repre- 
senting land values. Labor costs would thus be these prices minus 
the profits of storekeepers and landlords. A fair estimate of labor 
costs would be about $500 a year per family or $100 a year po- 
persoQ. A sum of 10 billion dollars a year is thus needed to sup- 
port the population .of 1914 at the prices then prevailing. What 
is not included in these costs is surplus. With it the people buy the 
* comforts and luxuries they enjoy but which they could forego with- 
out physical detriment if a period of national stress demanded 
the sums thus expended for national purposes. We may there- 
fore assume that in 1914, of the 30 billions of income, 10 billions 
was needed for the physical welfare of the people and that 20 
billions was a surplus which m^ht be diverted to national pur- 
pose? without a lowering of the standard of life. No such 
sacrifice of comforts and luxuries has been demanded nor is it likely 
to be. It, however, represents what Germany is doing and why 
the German people have held out so long and so well. Such suffer- 
ing as Germany has had to endure ia not the result of the reduction, 
of income which hfts been demanded but of wrong estimates made at 
the beginning of the war. The new view of food values was not 
accepted by the Germans at the beginning of the war. As a result 
they killed o£E their live stock too rapidly and could not replace it 
when they found their shortage was in fats and not in proteins. 
Such a mistake may be fatal to a blockaded nation like Germany 
but it does not affect America with its generous supply of all needed 
commodities. We could feed, clothe and house our people for $100 
per person. The rest is surplus on which the nation has a first 
claim. 

Such are the problems of sustenance. The increase of pros- 
perity on which the increase of surplus depends is largely a question 
of the increase of capital. A conservative estimate of this increase 
is 2 billion dollars a year. This means that production exceeds 
consumption by this amount. The sum, however, grows with every 
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improvement in the proceeses of production or in the utilisation of ' 
the labor force. These improvementa add about 200 million to 
the surplus each year and shov our rate of annual progress. But 
far different from these estimates are those of the increase of values. 
The increase of values is the increase of security values determined 
by the market price of stocks and bonds. Of these prices, our 
knowledge is fairly complete and indicates an increase of values from 
4 to 6 billions a year. The increase of security values is thus more 
than double the increase of capital as measured in stock and physi- 
cal improvements. This is due to the low rate of interest which 
gives h^h security values. We have a nominal rate of interest (4 
per cent) in which values are estimated when the real rate is nearer 
8 per cent. So long as the two rates are so far apart, the rapid rise of 
security values ia inevitable. The values thus made are not real but 
estimates based on the rate of interest. We are said to be worth 
200 tnllioua but a rise of the interest rate from 4 to 5 per cent would 
take a quarter from these estimates. 

The budget of 1918 represents the conditions of January 1 and 
is therefore subject to change as the facta of the year become more 
fully known. The essential difFerence is due to the rise of prices. 
Of this, various estimates have been made varying from 60 to 100 
per cent. The cost of Uving has risen 88.5 per cent according to 
the figures of the Federal Department of Labor. A^cultural 
produce of practically the same amounts valued at 10 billions in 
1914 were valued at 21 billions at the close of 1917. It would seem 
therefore that an increase of 75 per cent was a conservative estimate 
uid on this basis the money value of the national income would rise 
from 40 billions in 1914 to 70 billions in 1918. The figures I use 
for waste do not mean an increase in the amount wasted but in 
the v^ue of what is wasted. Rises in wages are difficult to estimate 
as they are different in the various occupations. Unskilled labor 
has perhaps gained a net advantage through the rapid rise in its 
rate of payment but skilled labor and the lower range of salaries 
have gained but little. Between groups as varied as they are it is 
hard to strike an average. There can, however, be little doubt but 
that the workers and the salaried groups have as a whole suffered 
by the chai^. A rise of 60 per cent is probably an overestimate of 
the advantage they have received. 

On this basis the money value of the national surpliu would be 
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about 40 billion dollars of which the government takes 15 billion 
in taxes and bond issues. This would leave 5 billions still in the 
hands of producers as extra profits, an estimate which is probably 
below the actual figures. 

Great inroads have also been made in the stock of goods, so great 
in fact as to change the surplus of 1814 in many cases into a deficit. 
This shortage we are beginning to feel and will feet mord severely as 
the year progreBseB. The 12 billions of stock held in 1914 has been 
reduced to below 4 billions. My estimates are based on these facts. 
The excess of exports over imports for the three years from 1914 to 
1917 inclusive was 8 billion dollars. In return for this we have 
received about 5 billions of American securities held abroad and 3 
billions in cash. As there has been little or no reduction in the 
amount consumed, the condition of today differs from that of 1914 
namely in the reduction of stock. Goods have gone out while 
securities and gold have flowed in. 

In addition to this change there has been an actual loss of 
industrial capital. The railroads have not kept up their rolling 
stock, the evil effects of which we now keenly feel. Manufacturers 
have saved by using .their machines and tools for a longer time and 
thus reduced current expenses at the expense of the future. Many 
factories have been transformed into military establishments which 
process reduces the industrial capital- Such a factory must be 
rated, not as it yields for war purposes', but as it will yield when it 
is again put to industrial uses. The income of war plants is not 
national income but a part of the expenses of war. 

The loas in security values has also been equally severe. The 
amount of securities listed on markets are estimated at 40 billions 
and the average decline in value has been 25 per cent, thus making 
a loss of 10 billions in values to be added to the lc«s of 10 billions in 
goods. The amount of bank deposits were 18) billions in 1914 and 
2&i bilUons in 1917. This seems a gain but if the rise in values has 
been 75 per cent the depcraits of 1917 would purchase 6 billions less 
goods than would the deposits of 1914 at the prices which now pre- 
vail. These all represent pre-war losses. Our war ^penses come 
under anoUier head. Of the bonds sold at least 4 billions were still 
in the hands of the banks or related institutions at the beginning of 
the year. The public have promised to take much of this, thus 
relieving the pressure on the banks, but it must be done by a con- 
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tractioD of expenditure on their part in the year 1918. It is a 
deficit webbing on nationt^ reBOurcee until these promises are ful- 
filled. 

The equilibrium in terms of the budget of 1914 left a surplus of 
2 billionB for future investment. Given the same dieposition to 
spend in 1918, an increased government expenditure of 15 billions 
would leave a deficit of 13 billion dollars. A new equilibrium thus 
demands a decrease of nearly a third in personal expenditure. There 
is little in the history of the laet three years to show that measures 
thus far devised will produce the desired result. The year 1917 
shows no net decrease in peisonal expenditure. Many have doubt- 
less promised to save in the year 1918 but promises are valueless 
unless measures are devised to make them effective. Were the 
situation merely a result of the war, we might regard it abnormal 
and wait for peace to restore what the war has disturbed. There is, 
however, much evidence that the situation is the normal outcome 
of far-reaching changes which were manifest before the war but 
which have become active forces only under the pressure which the- 
war has created. Had 10 billions of extra funds been demanded at 
any time in the last ten years, the same crisis in national finance 
would have occurred. The reason is that there has been a sharp 
increase in the urgency of consumption due to the cheapening of 
comforts and luxuries which thus produces an increased desire to 
spend. At the same time the increased security of salaried incomes 
has reduced the willingness to save. An annual expenditure in the 
form of life insurance will give a stability to family life which a real 
saving fails to secure. We have ceased to be a nation of savers and 
have become a nation of life insurers. - This means security and 
increased happiness but it do^ not involve that rapid increase of 
capital which former methods encouraged. The low birth rate adds 
to the intensity of present expenditure and is probably its result 
rather than its cause. But it tends to an equilibrium between 
expenses and income which shuts out saving. There is still some 
saving among families whose incomes are under $1,200 a year. The 
uncertainties of work, of health and of life keep active many of the 
older economy motives and make an annual surplus a necessity. 
But if the class whose incomes range from $1,200 to $4,000 were 
put in a group by themselves, they would probably owe society more 
than society owes them. They have ceased to own houses for 
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apartment life suits them better. They own automobiles, but 
they are in debt for them. They may go to high priced theaters 
less but thely patronize motion pictures more. They are well housed, 
well clothed and enjoy summer vacations, but all these add to the 
urgency of present expenditure and leave less room for the saving 
by which capital is increased. If we add to this the rapid increase 
in display advertising and the growth of department stores we com' 
plete the picture of the growing power of expenditure over the 
saving instinct. 

These facts are not war facts but a statement of tendenci^ 
clearly evident before the war oame on. I have frequently called 
attention to them as a social change to which industry must adjust 
itself. The war has made a crisis in that it increases national ex- 
penditure without reducing the pressure of individual wants. The 
growing deficit of pre-war times becomes a startling fact when it is 
coupled with the present war expenses. I say pre-war deficit be- 
cause the pressure of deficit would have been felt then if it had not 
been covered by the savings of the small class whose incomes exceed 
$5,000 a year. Their profits have been high, leavii^ an excess for 
saving in the face of increased expenditure. The i^ch in this sense 
had probably a gross income of 10 billions before the war, of which 
they saved perhaps one-quarter. This would account for a.11 the 
Havii^ made at that time. If people with smaller incomes had no 
deficit they were fortunate. Certainly the class as a whole con- 
tributed a negligible sum to the national saving. Many complaints 
are made that all the increase of wealth goes to the rich, but with 
the lack of motive to save it is hardly possible that it would be 
otherwise. Only the prosperous have an income which exceeds 
their urgent wants. Families with medium income live as they go 
and the workers save only to meet the exigencies arising from sick- 
ness and non-employment. 

I picture this pre-war situation so as to show the crisis the 
nation then faced. The period froin 1900 to 1910 were flush years 
in which large profits were made. The industrial surplus was placed 
on the investment market and the rate of interest forced thereby to 
below 4 per cent. At the same time the sources of amusement and 
pleasure were vastly increased making a pressure for consumption 
by which the income of the average family was used up. The 
people thus ceased to save, but the l<»s of these savings wasnot felt 
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because of the vast surplus made in the newly enlarged industries. 
Capital thus ceased to be savings and became industrial profit. The 
low rate of interest forced up security values to such a degree that 
one dollar of real capital became two dollars of values in security. 
By 1910, the sources of the great surplus in the large industries were 
in a measure' reduced and the supply of fresh capital fell off. A 
check on the increase of capital was thus created which could be met 
in only two ways. Either a hi^er rate of interest must be ofEered 
and popular savipg evoked, or higher rates must be charged so that 
the industrial surplus would be sufficient to permit the proper 
increase of capital. If a higher rate of interest were offered security 
values would fall. A 5 per cent rate instead of 4 per cent would 
decrease security values by a quarter. Naturally this solution did 
not appeal to the nation's financiers. They chose the other plan 
of forcing, up rates so that the increase of capital would come from 
the surplus thus acquired. This policy is apparent in the case of 
railroads whose values would be most affected by a rise in interest 
rate. Everyone is funiliar with the stru^e about rates between 
the Interstate Commerce CommissioD and the railroads. The rates 
were held down. The railroads refused to offer h^her rates of 
interest, stopped making improvements and practically ceased 'to 
increase their rolling stock and other equipment. A crisis in rail- 
road finance was thus approaching even if the war had not inter- 
vened. Low profits and a low rate of interest do not match. One 
or the other must yield. But the issue was put off by the war which 
has for the time broi^ht high profits and has reversed the tendency 
for lower rates. The element desiring that capital be created out of 
profits is again supreme and will probably remaui so while the war 
lasts. But the issue, although delayed, cannot be avoided. A sys- 
tem of finance that depends on profits to create new capital must 
move in one direction while a democracy must go in another. The 
increase of capital as well as the expense of the war must come from 
high profits or from popular economy. Of the former plan all are 
familiar since it is the method of finance on which recent prosperity 
has depended. With democratic finance we are less familifu' and 
to use it would reverse many well-established financial maxims. 

Every reduction of the interest rate adds to the value of what 
the prosperous have and creates a sharper gulf between them and 
the less fortimate classes. The less the rate the more difficult is the 
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advance from lower to hi^er social ranks. It may seem that a 
reduced rate is of popular advantage as when the morl^^e rate of 
interest is lowered. But the advantage is to present holders only. 
They gain by an increase of values while to others the difficulty ot 
acquiring fanns grows. A low rate of interest means hi^ farm 
values and a growth of tenant workers. It is hard to find a locality 
where the rate of interest has fallen below 6 per cent without break- 
ing up the community life of farmers and substituting in ih&x place 
a much lower class of tenant fanners. The problem is not solved, 
however, by dealing with a specific class no matter how important 
they are. The real problem is what motives can be placed around 
a people so they will do their own saving. A 4 per cent rate will 
not do this. There never has been in the past much popular saving 
below a 6 per cent rate but even this rate may fail under the new 
pressure for increased consumption. While the rate which will evoke 
suffi^ent popular saving cannot be stated, the general issue may be 
seen by contrasting the conditions of a farming community with a 
4 and an 8 per cent rate of interest. An 80 acre farm with an 8 per 
cent rate would be worth |4,000 ($50 an acre) while with a 4 
per cent rate it would be worth $8,000 ($100 an acre). If a working 
man can make a net saving of $100 a year and he must pay one 
fourth of the purchase money to buy a farm, he can become a land 
owner in 8 years if the rate of interest is 8 per cent while it will take 
him IS years to save enough to buy the farm if the rate is 4 per cent, 
thus making the selling price $8,000 of which he must pay one-fourth 
down. It is easy to see that in the first case, workers will become 
landholders and the standards of the community will be maintained, 
while in the second case the long wait will lead to discouragement 
and to the migration of the better workers to some other occupa- 
tion. There is no way in which a unified community standard can 
be upheld where such high values and low rates of interest persbt. 
A social spUt is sure to occur dividing the community into a leisure 
class and a \axge mass of dependent workers. The same tendencies 
show themselves in industrial occupations although it is not so easy 
to contrast the motives which operate to discourage one class and to 
give advantage to the other. But democracy demands the same 
in both cases and the solution is not different. Suppressed motives 
must be evoked and the obstructions to social unification set aside. 
To make the bearing of these statemmts piain it is necessary 
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to define more clearly the meaning of an economic democracy. An 
economic aristocracy is a society where the capitalists are a self- 
perpetuating class distinct from the workers both'in occupation and 
in motive. Capital once saved is perpetuated and gives to its 
holder advantages denied to other classes. Low rates of interest 
with extraordinary inducements for individual enterprise are the 
haaia of thia condition. The high personal rewards give the basis 
of large fortunes and the low rates of interest stop the growth of 
competing capital. In contrast to these conditions a democratic 
economy is one in which privileges do not endure. All personfU 
advantage is slowly reduced so that in time any family or class loses 
its industrial superiority dnd sinks back to the common level from 
which it must take a fresh start if its advantages are to be renewed. 
From shirt sleeve to shirt sleeve in three generations is an old adage 
which has a social significance if it means that the superior energy of 
one generation does not lift a family into a self-perpetuating leisure 
class. The adi^e implies that the descendents will be extravagant 
and thus lose their superiority. Socially, however, the advantage 
should not be lost in this way but by conditions which prevent the 
self-perpetuation of capital. This self-perpetuation is now favored 
because it is believed to be the only means by which an adequate 
supply of capital can be obtained. But the need of this perpetuation 
depends on the rate at which new capital is secured. Low rates of 
interest check the increase of new capital'while high rates encour^e 
it. The problem of democratic finance is to get a rate of interest 
which will produce a growth of new capital large enough to supply 
an increasing industry and to replace the decrease which is actually 
taking place in old capital. If, for example, old capital decreased 
at the rate of 2 per cent a year while an increase of 3 per cent a year 
was demanded to supply the increasing need of industry, the annual 
increase of new capital must be at least 5 per cent a year. If this 
condition were brought about, we would have democratic finance 
and the permanance of class distinctions would cease. Everyone 
would be permitted to gain whatever advantages hia superior 
advantages permitted but what he left to his heirs would not be a 
self-perpetuating fund; it would be merely an annuity which would 
finally disappear. 

The difficulty is not in preventing this self-perpetuation, but to 
secure the requisite capital to take its place. We now think of 
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capital as a permanent fund and do not realise how an industrial 
system could work without it. The advantage of capital now seems 
to lie in elevating one's family into the leisure class. A democratic 
view would not be this but the creation of a period of economic 
leisure for one's old s^. We realize the advantage of limiting the 
hours of labor in each day, but we do not in a similar way see the 
advant^e of limiting the yeara of labor. We stop work at 5 p.m. 
but we do not stop industrial activity at sixty. This lack of a social 
concept is largely due to the shortness of life in the past and to its 
imcertainty. Just as men were glad to get work they were glad to 
work until they dropped dead. The decrease of d^ease and the 
growth of sounder views of life permit us to think of a thirty-year 
working period as we now think of an eight-hour day. Should this 
view become prevalent a new attitude about saving would result. 
Men would save freely during their working period and spend freely 
in their old age. Their capital would become an annuity and not a 
permanent fund. Each generation would supply the capital for its 
successor who in turn would save for those which follow. A con- 
tinuous destruction and replacement of capital would result with no 
permanent class enjoying its advantage. The old would lend to 
the young and the yoUng would save for their old age Ieisiu%. 

The longer life and the better living are now realities and will 
eng^e more attention no matter what financial system we use.' 
The choice is between low rates of interest with a permanent leisure 
class and high rates with democratic saving by the whole population. 
The heredity of the upper and lower classes are not different. It is 
conditions which evoke saving habits and they may be made general 
by caUing them into activity with the proper inducements. When' 
a r^on ia new and capital scarce, there is no difficulty to arouse 
the proper amount of saving. It is when the inducement fails 
because of low interest rates that the division into classes appears. 
If taxation had prevented this self-perpetuation of capital the 
general inclination to save would have continued and fresh cap- 
ital would have appeared each year to replace that lost by taxation. 

A democratic society must think more of its health, more of the 
length of life and more of leisure both in old age and from day to 
day. It must be a working organization active and efficient but it 
cannot afford to be 100 per cent efficient in work and only 20 per 
cent efficient in its amusement, recreation and leisure. Froduotion 
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and conBiunption must complement each other and each bring its 
joyB. Democracy is a many-aided life and not an alley leading to a 
single goal. 

These statements I assume will be accepted in a vague way by 
most people who read them. We have become so used to the 
presentation of Utopias that we read of them with pleasure and for- 
get them with equal readiness. It is only as they are transformed 
into facts that they become realities for the realization of which 
practical plans may be devised. I shall try to do this by presenting 
figures which show how the ends desired may be reached. We must 
begin tins with a study of the proBperous for it is with changes in 
their attitudes that we are mainly concerned. We are -as a class 
quite willing to lecture the workers but we do not take home the 
lessons taught. Many budgets have been presented of workers and 
we know fairly well of the merits and defects of their expenditure. 
We lack 4 like picture of the uppo^ middle class whose expenditures 
are more than any other factor the cause of the present situation 
and the obstacle to its improvement. I shall present not the usual 
budget of the workers wtiich visualizes the minimum of necessities 
needed by working families, but a budget of those whose expendi- 
- tures represent the lower limit of good living. These "good livers" 
represent the tendencies of the prosperous and the pressure to spend 
forced on them by the social life they enjoy. -In the cost of an 
automobile I have included depreciation chaises. A $1,200 
automobile run by the owner will cost him $300 a year on this basis. 
The rule for wise insurance is that the income' to be derived from it 
should equal half the family income. 



Rent 

Service 


The MnoMnii of Good Livino 
Annuai, Budget 

$800 Summer expenses 

300 Amusement 

800 GeneroBity 


Pood 


600 


Estnu. 


Inaumioe 


600 


Total 



The defect in this budget is not from the personal but from the 
social viewpoint. The comforts of life are provided for but there is 
no pressure to encourage thrift. Such a standard is th^^fore in- 
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complete and undetiiocratic. It is incomplete in that the thrift 
Instinct must be aroused to make a normal man. A thriftless man 
h as liable to degeneration as is a man who does not work. Such 
families, however pleasant and wholesome, sink in intelligence and 
vital power. They are also undemocratic because if they do not 
save there must be a capitalistic class to perform this function, and 
back of them, a predatory class to amass the fortunes which the 
capitslifit class inherit. Only when en^gy and thrift are combined 
and simultaneously evoked, will a democratic family appear which 
is thus independent and self-determining. To bring this about a 
thrift item must be added to their budget and thrift motives evoked 
by a sufficing rate of interest. 

The working epoch of each man should be followed by a period 
of leisure in old age. During the working period he saves, in old 
age he spends. What sum of annual saving will give a thirty-year 
period of work and saving coupled with a period of twenty years' 
leisure in old age? If the sum of this saving sufficed to keep up the 
capital of the country there would then be a replacing capital 
instead of the permanent fund now sou^t. There could then be 
fresh capital saved each generation to replace the spending of their 
predecessors of the past generation. Capital in one sense would be 
permanent for enough would always be at hand, but it would be 
temporary in the sense that the capital of each generation would go 
as they go. To bring this about would demand an annual saving 
of $400 a year if the rate of interest remained at 4 per cent while an 
annual saving of $200 a year would suffice if the rate of interest was 
8 per cent. It is plain that $^00 a year of saving would exceed 
present possibilities while a saving of $200 a year is practicable. If 
the actual return on capital is now 8 per cent there is no external 
obstacle to an unified democratic society. It is the thrift-pressure 
which we need and this cannot be evoked while the rate of interest 
remains at 4 per cent. 

3uch a picture the reader may regard as picturesque if he will. 
It is not this which I have primarily in mind but to show the dilemma 
in which the nation is at the present time. We have had in the past 
a society more or less predatory in its nature. The gains of the few 
were at the expense of the many and out of these gains came the 
capital of the nation. The "good liver" is an adjunct and com- 
pleted product of this epoch. But against this regime the people 
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have of late revolted and pressure has been put in ways which have 
reduced profits. However, capital came from these high profits and 
with their reduction comes a failure to supply the capital needed for 
industrial enterprise. This restrictive economy is thus bound to 
fail. The check to the increase of capital must be obviated either 
by a return to the epoch of high individual profit or by pushing on 
to a more democratic society in which the people do their own sav- 
ing. Such a choice the American people face and to which they will 
turn I cannot say. But I can Bay that a policy of restriction will not 
work. I can also say that a more fully democratic society is a prac- 
tical expedient if the mental attitude of the people is altered to meet 
the new situation. The struggle of coming years is thus not a 
struggle with nature but a struggle of conflicting motives. Our 
democratic ideals may become real forces, or a keen desire for good 
Uving may keep active the forces on which our social class distino- 
tions depend. 
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the CongresB of the United States, in the exercise of the con- 
atitutional authority vested in them, by joint rwolution of the Senate 
and House of Representatives, bearing date Ajml 6, 1917, reeolvetf; 
That the state of war between the United States and the Impoial Ger- 
man Government which has thua been thrust upon the United States is hereby 
formally declared; and that the President be, and he is hereby, authorized 
and directed to employ the entire naval and military forces of the United 
States and the resources of the Government to carry on war against the Im- 
perial German Government; and to bring the conflict to a succ^afi^ termina- 
tion, all of the r«eouroea of the country are hereby pledged by the Congresa 
of the Unit«d States. 

And by joint raeolution bearii^ date of December 7, 1B17, resolved: 

That a state of war u hereb;^ declared to exist between the United State ; 
of America and the Imperial and Royal Auatro-Hungarian Governments 
and that the President bk and he is hereby, authorized and directed to em- 
ploy the entire naval and military forces of the United States and the re- 
sources of the Government to cany on war against the Imperial and Royal 
Auatro-Hungarian Government; and to bring the conflict to a successful 
twmination, all the resources of the country are hereby pledged by the Con- 
gress of the United States. 

And whereas it is provided by section 1 of the Act approved August 29, 1916, 
Oktitled "An Act making appropriations for the support of the Army for the fiscal 
year Kiding June 30, 1917, and for other purposes, " as follows: 

The President, in time of war, is empowered, through the Secretary of 
War, to take poaseeaion and assume control of any system or systems of trans- 
portation, or any part thereof, and to utilize the same, to the exclusion as far 
as may be necessary of all other traffic thereon, for the transfer or transporta- 
tion of troops, war material and equipment, or for such other purposes con- 
nected with the emergency as may be needful or desirable. 
272 
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And whereas it has now become neceeeory in the national defense to take poaeM* 
Bion and aasume control of certain ayatemB of transportation and to utilize the 
same, to the exclusion as far as may be necessary of other than war traffic thereiHi, 
' for the transportation of troops, war material and equipment th6refor, and for 
other needful and desirable purposes connected with the prosecution of the war; 
Now, ThbeeTOrb, I, WooDBOW Wilson, President of the United States, 
undn and by virtue of the powers vested in me by the foregoing rmolutjons and 
statute, and by virtue of oil other powrae thereto me enabling, do hereby, through 
Newton D. Baker, Secretary of War, take possession and assume control at 12 
o'clock noon on ttie twenty-«ghth day of December, 1917, of each and every 
system of transportation and the appurtenances thereof located wholly or in port, 
.within the boundaries of the continental United States and consisting of railroads, 
and owned or controlled systems of eoaatwiee and inland transportation, engaged 
in general transportation, whether operated by steam or by electric power, indud* 
ing also terminals, terminal oompaniee and terminal associations, sleeping and 
paflor can, private can and private car lines, elevators, warehouses, telegraph 
and telephone Hnea and all other equipment and appurtenances commonly used 
upon or operated as a part of such rail or combined rait and waitt systems of 
transportation ;— to the end that such systems of transportation be utilized tor the 
transfer and transportation of troops, war material and equipment, to the exclu- 
sion BO far as may be necessary of all other traffic thereon; and that so far as such 
exclusive use be not necessary or desirable, such systems of transportation be 
operated and utiliEed in the performance of suoh other services as the national 
intereet may require and of the usual and oininary business and duties of common 

It is hereby directed that the possession, control, opraation and utilisation of 
such transportation systems hereby liy me undertaken shall be exercised by and 
through William G. McAdoo, who is hereby appointed and designated Director 
General of Bulroads. Said Director may perform the duties imposed upon him, 
so long and to such extent ss he shall determine, through the Boards of Directors, 
ReceivK^, officers and employee of said systems of transportation. Until and 
except so for as said Director shall from time to time by general or special orders 
otherwise provide, the Boards of Directors, Receivers, officers end employees of 
the various transportation systems shall continue the operation thereof in the 
usual and ordinary course of the business of common carriers, in the names of their 
respective companies. 

Until and except so for as said Director shall from time to time otherwise by 
general or special orders determine, such systems of transporation shall remain 
subject tp all existing statutes uid orders of the Interstate Commeroe Commission, 
and to all statutes and orders of regulating commissions of the various states in 
which said systems or any part thereof may be utuated. But any orders, general 
or special, hereafter made by said Director, shall have paramount authority and 
be obeyed as such. 

Nothii^ herdn shall be construed as now affecting the possession, operation 
and control of street electric passenger railways, including railways commonly 
called intwurbans, whether such railways be or be not owned <» controlled by 
■uob railToad oompanies or systnns. By subsequent order and tooolamation, if 
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and when it ahall be found neceeaary or d«Birable, poseession, control oc opmatioa 
may be taken of all or any part of auch street railway systems, including ButiwayB 
and tunnels; and by suboequent order and prod&mation posseesion, control and 
operation in whole or in part may also be relinquished to the owners thereof of any . 
part of the railroad syHt«ma or rail and water aystema, poaeeasion and control of 
which are her^y assumed. 

llie Director shall aa soon as may be after having siesimied such poBBCwiou 
and control enter upon n^otiations with the several companies looking to agree- 
ments for jiist and reasonable compensation for the poneesion, use and control of 
their respective properties on the basis of an annual guaranteed compensation, 
above accruing depreciation and the maintenance of their propeitiea, equivalent, 
as nearly aa may be, to the average of the net operating income thereof for the 
three year period ending June 30, 1917,— the results of such negotiations to be 
reported to me for such action as may be appropriate and lawful. 

But nothing herein contained, expressed or implied, or hereafter done or 
suffca«d hereunder, shall be deemed in any way te impair the rights of the stock- 
holders, bondholders, creditors and other persons having interests in said systems 
of teansportation or in tite profits thereof, to receive just and adequate compensa- 
tion for the use and control and operation of their property hereby assumed. 

Regulai dividends hith«rto declared, and maturing interest upon bonds, 
debentures and other obligations, may be paid in due coune; and such regular 
dividends and interest may continue to be paid until and unless the said Director 
shall from time to time otherwise by general or special orders determine; and, 
■ubjeot to the approval of the Director, the various carriers may agree upon and 
arrange for the renewal and extratsion of maturing obligations. 

Except with the priof written assent of said Director, no attachment by 
meraie process or on execution shall be levied on or against any of the property 
used by any of said transportation systems in the conduct of thdr business as 
common carrier; but suits may be brought by and against said carriers and judg- 
meats rendered as hitherto until and ezc^t so far as said Director may, by general 
or special orders, otherwise determine. 

From and after twelve o'clock on said twenty-eighth day of December, 1917, 
all txansportation systems included in this ord^ and proclamation shall con- 
clusively be deemed within the possession and control of sud Director without 
further act or notice. But for the purpose of accounting said poeseseion and con- 
trol shall date from twelve o'clock midnight on December 31, 1917. 

Ih Witnxss Whsbbof, I have hereunto set my hand and caused the seal of 
thei United States to be sfBsed, 

Done by the President, through Newton D. Bakm, Seor«tarf of War, 
in the District of Columbia, this 26tb day of December, in the year of 
[esAL.) our Lord one thousand nine hundred and seventeen, and of Ute inde- 
pendence of the United States the one hundred and forty-seoond. 
WOODROW Wn£ON 
By the President: 

RoBXBT Lakbhto, Nrwton D. Baxbb, 

Bterttary qf State. Samtary <4 War. 

[No. 1419.] 
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II 

THE PRESIDENT'S ADDRESS TO CONGRESS ON FEDERAL 
CONTROL OF RAILROADS, JANUARY 4, 1918 
QmUemen cif the Conceit: ' 

I have asked the privil^e of addreeaing you in order to report that on the 
28th of December Isat, daring the receea of Congreee, acting through the Secre- 
taiy of War and under the authority conferred upon me by the aet of Congrees 
apqiroved August 29, 1916, 1 took posseeaion and assumed control of the railway 
lines of the coontr? and the systenu of water transportation under their control. 
This at^ seemed to be imperatively neoeesaiy in the interest of public welfare, 
in the presence of the great tasks of war with which we are now dealing. As our 
experience develops diffioultiee and makes it clear what they are, I have deemed 
it my duty to remove those difficulties wherever I have the legal power to do so. 
To assume control of the vast railway systems of the oountry is, I lealiae, a very 
great neponsibility, but to fail to do so in the CTsting circumstances would have 
been a much greater. I assumed the lesser responsibility rather than the weightier. 

I am sure that I am speaking the mind of all thoughtful Americans when I 
say that it is our duty as the repieeentativee of the nation to do everything that 
is necessary to do to secure the complete mobilisation of the whole resources of 
Amerioa by as rapid and eEEective a means as can be found. Transportation 
■uppliee all the arteries of mobiliiation. Unless it be under a single and unified 
direction, the whole prooeas of the nation's action is embamtased. 

It waa in the true spirit of America, and it was right, that we should first try 
^to effect the neceeaary unification under the voluntarf action of those who were 
in charge of the great railway properties; and we did try it. The direotors of the 
railway responded to the need promptly and generoualy. The group of railway 
executives who wwe chafed with the task of actual coordination and general 
direction performed tlieir dut^ with patriotic zeal and marked ability, as was 
to have bem expected, and did, I believe, eiverythii^ that it was possible for them 
to do under the circumstances. If I have taken the task out of their hands, 
it has not been because of any dereliction or failure on their part, but only because 
there were some tliii^ which the government cai^ do and private man^ement 
cannot. We shall continue to value most h^hly the advice and assiBtance of 
these gentlemen, and I am sure we tiiall not find them withholding it. 

It had become unmistakably plain that only under government administra- 
tion can the entire' equipment of the several Byst«mB of transportation be fully 
and unreservedly thrown into a common service without injurious disoriinina- 
tion against particular "properties. Only under government adminiBtration can 
an absolutely unrestricted and unembarrassed common use be made of all tracks, 
terminals, terminal facilities and equipment of every kind. Only under that au- 
thority can new terminals be constructed and developed without regard to the 
requirements or limitations of particular roads. But under government admin- 
istration all these things will be possible, not instantly, but as fast as practical 
difficulties, which cannot be merely conjured away, give way before the new man- 

The common administration will be carried out with as little disturbance 
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of the present operating organizations and perwumel of rulways aa poeaible. Noth- 
ing will be altered or diaturbed which it is not neceeetuy to diaturb. We are serv- 
ing the public interest and saf^uardbg the public safety, but we are also regard- 
ful of the intraeet of those by whom tlieee great propertiea are owned and glad to 
avail ourselves of the experieaoe and trained ability of those who have been 
iinwiftging tHffP 

It is necessary that tbe transportation of troops and of war materials, of food 
and of fuel, and of everything that is necessary for the full mobilization of the 
energies and Ksources of the country, should be first considered, but it is clearly 
in the public interest also that the ordinary activities and the normal industrial 
and commercial life of the country should be interfered with and dislocated as 
little as possible, and the public may rest assured that the interest and conven- 
ience of the private shipper will be as carefully served and safeguarded as it is 
possible to serve and safeguard it in the present extraordinary oireumstancee. 

While the present authority of the executive suffices for all purposes of ad- 
ministration, and while, of course, all private interests must for the present give 
way to the public necessity, it is, I am sure you will agree with me, right and neces- 
sary that the owners and creditors of the railways, the holders of their stocks and 
bonds, should receive from the govemment an unqualified guarantee that th^ 
properties will be maintained throi^out the period of federal control in as good 
repair and as complete equipment as at present, and that the several roads will 
receive undra' federal managenuMi such compensation as is equitable and just 
alike to their owners and to the gweral public. I would suggest the averse net 
railway operating income of the three years ending June 30, 1917. I earnestly 
recommend that these guarantees be ffvat by appropriate l^islation and ^ven^ 
as promptly as circumstances permit. 

I need not point out the essential justice of such guarantees and their great 
influence and npuficance as elements in the present financial and industrial situa- 
tion of the coimtry. Indeed, one of the stroi^ arguments for assuming control 
of the railroads at this time is the financial argument. 

It is necessary that the values of railway securities should be justly and fairly 
protected, and that the large financial operations every year necessary in connec- 
tion with the maintenance, oneration and development of the roads should, during 
the period of the war, be wistdy related to the financial operations of the govern- 
ment. Our first duty is, of course, to conserve the common interest and the com- 
mon safety and to make certain that nothing stands in the way of the succeestul 
prosecution of the great war for liberty and justice, but it is an obligation of public 
conscience and of public honor that the private interests we disturb should be kept 
safe from unjust injury, and it is of the utmost consequence to the government 
itself that all great financial operations should be stabilized and coSrdinated with 
the financial operations of the government. 

No borrowing eliould run athwart the borrowings of the federal treasury, 
and no fundamental industrial values should anywhere be unnecessarily impEured. 
In the hands of many thousands of small investors in the country, as well as in 
national banks, in insurance companies, in savings banks, in trust companiea, in 
finaocial ageodw <^ evvy kind, nylway secuiitiea, ti)B pum tota) of ^hicli runB^^up 
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to Bome ten or eleven thousand mOlkins, oonatitute a vital part of the structure 
of credit, and the unquestioned solidity of Qiat structure must be maintained. 

The Secretary of War and I easily apeed that, in view of the many complex 
intareete which must be aaf^uarded and harmonised, as wdl aa because of his ex- 
ceptional experience and ability in this new field of governmental action, the Hod. 
William G. MoAdoo was the right man to assume direct adminiBtrative oontcol 
of this new executive task. At our request, he consulted to amume the authority 
and duties of organizer and director general of the new railway administration. 
He has assumed those duties and hia work is in active progress. 

It is probably too much to expect that even under the unified rulway admin- 
istration which will now be possible sufBcient eoonomies can be effected in the 
operation of the railways to make it posable to add to their equipment and extoid 
their t^xntive faoilitiee as much as the present extraordinary demands upon their 
use will tmdtst desirable without resorting to the national treasury for the funds. 
If it is not possible, it will, of couree, be aeoewary to resort to tie Congress for 
grants of money for that purpose. 

The Secretary of the Treasury will advise with your committees with regard 
to this very practical aspect of the matter. For the present, I suggest only the 
guarantees I have indicated and such appropriations as are necessary at the out- 
set of this task. I take this liberty of expreasing the hope that the Congress may 
grant theee promptly and ungrudgingly. We are dealing with great matters and 
will, I am sure, deal with them greatly. 

Ill 

OFFICIAL ORDERS OF DIRECTOR GENERAL McAD0O> 

Ordgb No. 1 

December 29, 1917. 
Pursuant to the ordeif of the President of the United States, through the 
■ Secretary of War, the undemigned, as Director General of Raiboada, has taken 
poss es sion and assumed control of certain transportation systems described in the 
Proclamation of the President, of which Proclamation and Order officers, agents 
and emi^oyes of said transportation systems aie to take immediate and careful 
notice. In addition to the provisions therun contained, it is, 

Unta Further Order, DireeUd Thai: 

1. All officers, agents and employes of such transportation systems may con- 
tinue in the performance of their present regular duties, reporting to the same 
officers as heretofore and on the same terms of employment. 

2. Any officer, agent or emidoye desiring to retire from his employment shall 
(pve the usual and seasonable notice to the proper officer to the end that there 
may be no interruption or impairment of the transportation service required for 
the successful conduct of the war and the needs of general commerce. 

- ^ Offidsl vdcn ImohI hy tb« I^reotor GflDeraJ tA lUilrotdi up to the timfl thk rolume went lo 
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3. All tnuiEportalion syBtoma oovNed hy aaid PiDolammtioD and Order shftll 
be operated aa a national eystem of transportation, the common and national 
needs being in all instonoes held paramount to any actual or Bupposed corporate 
advantage. All terminals, ports, locomotives, rolling stook and other transporta- 
tion fscilitiee are to be fully utilised to cany out this purpooe without regard to 
ownersbip. 

4. The dengoation of routes by ahipp^s is to be disregarded when speed and 
efficiency of transportation service may thus be promoted. 

5. Traffic agreements between carriers must not be permitted to interfoe 
with expeditious movements. 

6. Through routes which have not heretofore been established because of 
short hauling or other causes, are to be established and used whenever expedition 
and efficiency of traffic will thereby be i«omoted; and if difficult is experienced 
in such through routing, notice thereof shall by carriers or shippers or both be 
givHi at once to the Director by wire. 

7. Existii^ schedules of rates and outstanding orders of Uie Interstate Com- 
merce Commission are to be observed, but onysuch sbhedulea of rates or ord«« as 
may hereafter be found to conflict with the purposes of said Proclamation or with 
this order shall be brought inomediately b^ wire to the attention of the Director. 

GyiaKU. Obdbs No. 2 
To the Chi^ BxecuHeet of the RailToadt: 

Pursuant to the authority vested in me by the President of the United States 
in his proclamation of December 26, 1917, wherein it was stated that for purposes 
of accounting, possession and control of the railroads shall date from 12 o'clock 
midnight on December 31, 1917, you are notified that, until otherwise directed, 
no changes in the present methods of accountii^ as prescribed by the Int«ntate 
Commerce Commission will be required. The eccounte of your respective com- 
panies shall be closed as of December 31, 1917, and opened as of January 1, 191S, 
in the same maimer as they have heretofore been handled at the close of one fiscal 
period and the beginmng of another; and in the same manner that you should 
have handled your accounts hod the government not taken possession and control 

Order No. 3 
All carriers by raUroad, subject to the jurisdiction of the undersigned, are 
hereby ordered and directed forthwith to publish and file, and to continue in effect 
until further order, tariffs effective January 21, 1918, wherein demurrage rules, 
regulations and charges shall be changed so aa to provide. 

A. (1) Forty-eight hours' (two ^ya) free time for loading or unloading on 
all commodities. 

(2) Twenty-four hours' (one day) free time on care held for any other 
purpose permitted by tariff. 

B. pemurrage charges per car per day or fraction of a day until car is re- 
leased, as follows: $3.00 for the first day, S4.00 for the secoud day, and for each 
succeeding additional day the charge to be increased Sl.OO in excess of that for the 
preceding day until a maximum charge of SIO.OO pet car par day shall be reached 
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on tbe ^ghth day of detention beyond free time, the charge thereafter to be $10.00 
per car per day or fraction thereof. Theae chargM will Bigversede all those named 
in existing tariSs applicable to domestic freight, and apecific^y contemplate the 
cancellation of all average agreement proTiaions of existing tariffs. 

No change is authoriied hereby to be made in demurrage rules, regulations 
and obargee applying on foreign export frai^t awaiting ships at export points. 

Upon my requeet, the Interstate Commerce Commission has issued Fifteenth 
Section Order No. 225* authoriiing the filing of tariffs to accord with this order to 
become effective January 21, 1918, on one day's notice. 

Carriers shall immediately file said tariffs with appropriate state commis- 
sions or othw state authorities. 

Dated at Washington, this fifth day of January, 1918. 

•FIFTEENTH 8ECTI0N ORDER NO. 32JS 
At k Soriai ol DmmoH 2 of tba IvraBsUTa CaMUHcn CoumanOH, htld at It* otfioa In Waahinc- 

ton, D, C, on tba Stli tUr id Juiurr, A D. 181B. 
Saaix E. CuAK, I 

Wditbbop M. Dumu, } C«iiii»uMiuri. 
Roaisi W. WooLUT, J 

AndiatioD osder 8«otian IS of ths Act to'Reaulata Commarca, an amended Aocnat G, 1917. 
tot apptavtl lac Wna ot an ineeated rate, tare, nhaice, or claniSiiation. 
Dfrnurraga RuUm, Rtffuiatimt and Charffm 
Tha DinatB Oeoenl ol Railroadi having lequeeted tbe CommiaaioQ'i ^iproval f oi filing tarifb 
eontaining ebaniM in damimic rulat, regulationg and oliarseg in oompliaace nith Us order No. 3 
of JanuaiT fi^ 191B. eAeotive January 21, 191S, ao as to provide a* lellowi; 

"A. [I) Fi«ty-eigbthaun'(tirDdari)trBetimela[IoadiaBorun]aBdingaaalloDni[aoditiea. 

(I) Twentr-fom boon' (one-day) free tinu on can held tor any other purpcae pei- 

iidtt«l by taiifl. 

B. DsmniTBae nhargea per eai pel day or traotioa of a day until ear ii released, aa foDowa: 

(3.00 foe tbe Snt day, (4.00 tot tbe eecond day, and for eaoh BuDoeediiig addition^ day tbe 

charge tobeinoreMedtl.OO in eioen at that lor tha preoeding day until a maiimum ulutrge ot 

SIO.OO par ear [ia day aball be reaobed on the dghth day of detention beyond free time, the 

eharga thereaftci to be tlOJXI pa oar per day or f laoUoi theteol. Theea aiuigee will Bupenede 

an thoaa uuned in erirtlng taiifia applicable to dnmeatia treight, and ipeoifically eoDtamplaU 

No ehaage ia autborlaad henby la b« made in demunaoe nilee, teeulationa and chargee 
^jplying on foielgn eipart &«lght avaWng abipa at export pcnnta." 

II it anSirtd, That tbe mlea, regolatiana ud Dhatgea berrin above net toTth be, and they are 
haiaby, approved !ot BUng. without fotmal beariDg, whkfa ^iproval ehall not afteot any nibaequent 
111 mil ml ill! relative tbecsto; 

It U fiutJur Drdared, That aaid tarifh may be filed, eOeotive January 21it, ISIS, upon not lea 
than ana (1) day'* notiM to the Comndaalon and to the ganaral public in the mannei preeoribed in 
Beotion 6 of tbe Act to Regidata Commena: 

AndilUfialturatilend, That tbe tarifb Bled undo aothoiily of thle order ahall bear on title 
ptgM thareol the following notation; 

Inoeaaed dsmunage rulea, legulaCiona and ohargca in thii tariJI are filed on one day's 
notlM under authority of the Intentate ConunerM CommiariaD's IWeenth Seotiou Order No. 
321 of January G, 1918, wltbont tMmal hearing, whioh approval iholl not aSeot any auheaqoent- 
ig relative theieto. 
Ly tha Commianon, Diviaion 2t 

[aULj Gboboi B. McGiurr, 
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Gbnxs&l Obdob No. 4 

Jaauaiy IS, 1918. 

For purposes of operation the nulroads of the United States will be classified 
M Elastem Railroads, Souttiera lUilroads and Wcotem Railroads, defined as 
follows: 

Etutem Bailroadt — The railroads in that portion of the United States north 
of the Ohio and Potomac liTere and east of I^ke Michigan and the Indiana-Illinois 
state linee; also those nuboads in lUinois extending into that state from points 
east of the Indiana-Illinois state line; also the Chesapeake & Ohio, the Norfolk & 
Western and the Vir^nian railways. 

Sovthem Aailroadf— 'All railroads in that portion of the United States south 
of the Ohio and Fotomao rirers and east of the Miasiasippi Rlvor, except the 
Chesapeake & Ohio, Norfolk & Western and the Virpnian railways; and also 
those railroads in Illinois and Indiana extending into those states from points 
south of the Ohio River. 

WetUrn Bmifoadt — All railroads not included in the above definitions and, 
broadly speaking, all railroads in the territory weet of Lake Michigan and of the 
Indiana-Illinois state line to the Ohio River and weet of the Mississippi River 
from the Ohio River to the Gulf of Mexico, excepting those railroads in Illinois 
included in Eastern Territory, and those railroads in Illinois and Indiana included 
in Southern Territory, as atwve stated. 

Mr. A. H. Smith, President of the New York Central, is appointed Regional 
Director, with office at New York, in charge of the operation of Bastem Railroads. 

Mr. C. H. Markham, Freeideat of the DUnois Central, is appointed Regional 
Director, with office at Atlanta, in charge of the operation of Southern Railroads. 

Mr. R. H. Aishton, President of the Chicago Ai North Western, is appointed 
Regional Director, with office at Chicago, in charge of the operation of Western 
Railroads. 

Orders issued by the gentlemen named in their capacity as Regional Direct- 
ors win be issued by authority of the Director General and will be respected 
acoordingly. 

GBmnui Obdhb No. 5 

Pursuant to the authority vested in me as Director General of R^lroads \iy 
the President of the United States in his proclamation of December 26, 1917, I 
hereby create a Railroad Wage Conuniasion and name as the members thereof, 
Franklin K. Lane, Secretary of the Interior; Charles C. McChord, member of the 
Interstate Commerce Commission; J. Harry Covington, Chief Justice of the 
Supreme Court of the District of Columbiii and William R. Willoox of New York. 
It i» Ordered and Directed that: 

The Commission shall make a general investigation of the compensation of 
peisons in the railroad service, the relation of railroad wages to wages in ether 
industries, the conditions leepeoting wages in different parts of the country, the 
special emergency respecting wages which exists at this time owing to war condi- 
tions and the high cost of living, as well as the relation between different classes of 
milroad labor. 
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The Commiaaioii bIiaII begin its labota At once, and make nport to the Di- 
rector General, ^ving itfl leconunendations in general terms u to cb&ngM in 
existing compensations that should be made. 

Officers, agents and employes of the roHroadB are directed to fumisli to the 
SAilroad Wi^ CommiBsioa upon lequeet all information it may require in the 
ooime of ite iDTestigationB. 

GxHEiRAL Okdbr No. 6* 

January 28, 1918. 
To Offietn and Direclora of Saiiroad Companies: 

During the period of poasSBBion, operation, and government control of rail- 
roads, it is necessary tliat officers, directors, and agents of railroad companies be 
very careful in the handling of moneys and in the dealing with transportation 
matters. Without attempting at this tiroe to give general directions, there are a 
few matters involving the eicpenditure of moneys for purposes having no direct 
relation to transportation, which should receive immediate attention; as well as 
the issuance of (ne transportation. 

It is therefore ordered that the carriers' operating revenues shall not be 



1. For the payment of agents or other petsons who are employed in any way 
to affect legislation. 

2. For the employment of attorneys who are not actually engaged in the 
performance of neceesaiy legal work for the company- 

3. For the payment of the expensee of persons or agencies constituting aeeo- 
oiations of carriera unless such association is approved in advance by tlie Director 
General. 

4. For any pohtioal purpose or to directly or indirectly influence the election 
of any person or an election affecting any public measure. 

Issuance of Free Paseet 

No passes or free traceportation shall be issued by any carrier under federal 
oonb^l or any official of such carrier unless the issuance of such free transpoHa- 
tion is expressly authorized by the Act of Congress entitled "An Act to fi«gulate 
Commerce, Approved February 4, 1887, and Amendments thereto"; and any 
such passes or free transportation heretofore issued not in conformity with said 
act must be recalled. 

This order applies to all carriers under federal control, whether interstate or 
intrastate. 

•NoTB — Since this volume went to press. Order No. 7 and Fifteenth Section 
Order No. 300, in re National and Car Demurrage Rules, Regulations and 
Charges have been iaued. Copies of these ordera may be secured from the 
office of the Director General of Railroads, Washington, D. C, upon appli- 
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Raileioad statistics 

These statistics, aot generally accessible, am offered for two purposed: 

(1) To afford a basis for an undentanding of the task confronting the Director 
General. 

(2) To enable the reader to picture for himself something of the change in the 
railroad situation which has taken place during the war period. (Wherever pos- 
sible official figures are given for the fiscal years 1914^15-16; anatyais of operating 
income coven the period 1S91-1917 inclusive.) 

For a clear understanding of the tables, terms frequently appearing should 
be defined. As designated by the Interstate Commerce CommisBion, CUaa I 
roads are those having annual operating revenues above $1,000,000; Class II roads 
are those having annual operating revenues from $100,000 to S1,000,000; and 
Class III roads are thoee having annual operating revenues below $100,000. Each 
reporting carrier is assigned to that district in which the major part of its opera- 
tions lies or with which it seems most cloeely allied in character, and no arbitrary 
subdivisions or apportionments are made of the returns of any carrier. The three 
districts may be defined subatantially as follows: The Eastern District comprises 
that portion of the United States bounded on the nest by the northern and west- 
ern shore of Lake Michigan to Chic^o, thence by a line to Peoria, thence to East 
St. Louis, thence down the Mississippi River to the mouth of the Ohio River, and 
on the south by the Ohio River from ita mouth to Parkersburg, W. Va.; thence 
by a line to the aouthwestem comer of Maryland; thence by the Potomac River 
to its mouth. The Southern District comprises that portion of the United States 
bounded on the north by the Eastern District and on the west by the Mississippi 
River. The remainder of the United States, exclusive of Alaska and of island 
possessions, is included in the Weetem District.' 

The statistical bibUography appended will make available fuither sources of 
information neoeasary for a complete picture of the railroads of the United States. 

> SUtktiiii at Roilwmyt in the United Statta Mi, labnUM O 
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TtxiM 1. NuHBiR OF Rahaoass ih tbb VtarMOi Statbs ut 1914 Ci^iaainsD 
AccoRDiNa TO OaaANiEATiON fob Oferahon* 
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Tabu 2. Mom or Railwat Traoxs on Junb 30, 1014, Cotsbsd 
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Table 2, {ixnHnved) Milsaqk, 1916* 
On June 30, 1916, the roads covered by this abstract lepreaBDted 259,210.86 
miles of line operated, including 11,856.42 miles used under trackage r^bi. The 
aggregate mileage of railway tracks~of all kinds covered by operating returns for 
these roads was 394,944.26 miles, olaeaified as follows: 
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[ways Id the UidUd 8tat«. 1914, by the Intantate 
I; lot 191S, ttat of the twenty^ightn »rimi»l raiort 
l«a for rear eaded June 30, ISIS, itateawnt No. 4, 
n Rftihrara >» the United Stat«a tor the year aided 



The figures above given for total mileage (all tracks}, as compared with the 
corresponding statement for the preceding year, show an increase of 3,802.75 
miles. Of this increase 1,611.54 miles were in single or first track, and 1,959.07 

miles in yard track and sidings. 
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Railroad Groups and Ststkus 
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iNTBHISn 

WabuhSyElemi 2,5IS 

'WLeeUiw ft Lake Eris< 612 

MiHouri Padfiot 1 -j itu 

St. Loul* IroQ Mounlaiu ft Soathen I ' 

St. Loida Southweatem' 

Texaaft Paeifio 

Intamational ft Qrc«t HortherD^ . 

Deovei ft lUo Orasda 

Weatcnk PaeiGo< 

Total 18,361 



T COHTSOLUD B 



.. 8,sao 



Delaware, LadkawacjiB ft Wi 

Lehi«h VallejJ 1,444 

Total .' 10,774 

dependent lyndioate in 1916. 



3,elB 
10.307 
6,423 



is Central Syitem 

Central ol Geor^ 1.924 

Baltimore ft Ohio System' ,. 4,60Q 

Delaware ft Hudson System^ 930 

Ban Pedro, Loa Anodes ft Salt Lake! 1,41S 

(^oinnati, Hamilton ft Dayton'^ . . . 1,016 

Chicago ft Alton* 1,0{>0 

Total BJ.Mfl 

VII. Hill Iktbbbsts 

Northern Paeiflo 7,7*9 

Great NorthsTO 7.870 

Chioafio, Burlington ft Quinoy Sys- | 

tern !■ 13,434 

Colorado ft Soiithem J 

Total 28^63 



VIII, Fonaavt O 
Ktru 

Minneapolis ft St. louls 

Toledo, Bt, Louie ft Western^ 1 . 

Fiisoo ^item* 

Chesapeake ft Ohio 

Missouri, Eanaas ft Teiaa System*, 

Hooking VaBey 

New Orleans. Mobile ft Chicago' . . . 
Total 



Ebb-Toi- 



I3IS 



4/>71 



New York. Ontario ft Western , , 
Maine Central 

Cential New England 



X. Atcbiboh, Tonm. ft Sum Fa 

XI, CmcAoo, MiLWAiTKBi ft St. 

Pxri. Stbixu 10,442 

XIL Bbasoabd Aib Limb Stbtbm., 3,262 
XIII. Pfiudblfbia ii Raanna 

Stbtvk 2,427 

Grand total at above groups and 

systemi 210.766 



Receivership, Deo. 
Stook held by federal tr 



0. 26, 1911 ; sold July 21, IfilE. 

I pending reorganisation. 

Of the 253,788.64 mfles of road in the United States in 1915, 210,760 miles 
were claesified into 13 groupe according to ownership. In some of the sygtemB 
tiAulated, financial control is not unified, the affiliation amounting to little more 
thftn the existenco of harmonioua mutual relations. (Table compiled by Dr. 
G. Q. Huebner, Agst. FrofesBor of Transportatpion and Commerce, Unir. of Fenn- . 
Bjlvania; American Year Book me, page 541.) t/LiOOgIC 
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Table 5, (eoiKinuad) EQvmtxKT, 1916* 
It appeftTs from Um tuukual reporta Rubmitted to the Commiasion by the 
roads covered by this efastraet that there were 63,862 locomotivee in their Hrrice 
on June 30, 1916, U ahown by the following etatement: 





Otml 
nod. 


Out II 

roMi 


dMllI 

rowb 


r^ 




•0,T»0 

aer 


1.928 


leo 

> 












ToUl 


KfiSJ 


1,MS 


ses 


03.802 



The total number of can of all danea in aervice was 2,478,150, aaaigned aa 
followa: Paaaenger aerrioe, 54,664; fi«ight service, 2,326,987; company aervice, 
96,G0S. Theae figure* do not include w>-ealled private oaia of commercial firma 
or corporationa. 

Of the cara in freight aervice, excluaive of cabooae can, 2,208,283 were claagi* 
fied aa foUowa: 
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OWill rowli 


It™ 


.^ 


AsEn«>>t« 
e»p«ity 


Nombn 


ovuitx 




1.014^19 

82.133 
876.810 
S.t63 
Gl.SlO 
83,i» 


3e.Ms.e48 

4.H0S,*86 
2.882,674 
41^44,873 
880.093 
1,889.48* 
8.731,180 


OflU 
13,783 

1.294 
23,904 

130 
8,828 


278.253 
38«.39« 
38.7S2 
993.888 












3.386 
233.708 


other Inlsht-to^ on 


ToUl 


2.238.312 


90,Tfl«J»4 


83,301 


1.941.173 




Glut III rowu 


Total 


IMm 


Number 


»pHity 


NumlMT 


AccnaMo 




1.184 
3.MS 
70 
1.418 
117 

2.412 


2S.20S 
99.49B 

1,807 • 
88v067 

3.938 

IflO 

49,137 


1,024,418 
138.719 
83,487 
899,838 
9328 
«1.74B 
93.437 


7-flu 
36.887.105 






3,890,833 
42.299JS7 








1,873,987 
4*19.800 




Total 


S.7M 


238.280 


3,298.283 


92.94B,Ba« 
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Tasix 6. PuBuc Sbbticx or RuiAOADe* 





Y<wr HidsdJune 30 


It<m 


1014' 


16t6> 


.618., 


N,.>nb«cf e«ri1 


1.0S3,13S.718 

144^S 

1.B7B.138,1SB 
388,316,860.210 

1.17B.K3 
1.682 


B7fl,S03,80! 
3a,884,21T.6«8 

1S1,1«S 

1,802^18,177 

278,880,808.733 

1,121^89 

i.ras 

O.TIS 




Numbot of !«««> Guri«d I mill p«r 


84.218,566.127 
137,818 

843,099,837,808 
1.S80J49 


Nmnbo of tou of Mfhl duilsd In- 


ToD mOeiva oi Duodwi of ton* nniad 1 


IMtht daiidt7. « DDmber of ton ou^ 


Annie "odpl. p« pMHSor pw ndle. 


Avcnc* raedpti p«t tOD p«r mile, smta . . 


0.718 



itm^To 



1914-18 tram Abitact c^ 



« UniMd Btata fm ths ywtr eadBd Juna 80, 
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Tablx 9. SuHMAKT or tbb World's Railvatb and Ratio or Milbaoe to 
Arba and Populjvtion in Each Couktrt, Toobtbbr witb Statb-Owhed 
MiLEAOx IN 1913* 
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Tablb 9, (cOttMnuMQ. Wobld'b RAiLWAts and Ratio or MiLKAaii to 

POPm^TION 
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STATISTICAL BIBLIOGRAPHY 

For a complete detailed study of the railroads of the United States the follow* 
ing list of statistical souicee will be found valuable. This list includes only the 
more important sources. 

I. Intxbstatii CoifUE&OE CoiocisaioN Pttblicationb 

A. Slatiitieal of Ba3,'way» in the United Stales. Published annually. This ia 
the most comprehraisiTe and detailed work available, presenting operating and 
financial statisticB of railroadfl in this country. It is compiled from the annual 
reports of each lOad to the Commisaioii and containa the following tables: (1) 
genial balance sheet, income statement, profit ami loss statement, operating 
revenues and expenses in detail, operating statistics, and an itemized statement 
of capital and investment other than road and equipment. These tables are 
given for each railroad. The roads are divided according to the classifioation 
adopted by the Commission defined (p. 000) in this volume and tables arranged 
aooordingly. (2) Preceding these tables is an analytical report by the Conunis- 
non's statistician together with condensed tabulations summarizing the la^e 
tables. 

This iqwrt is usually two years late in bong published, but this disadvantage 
is partially offset by prdiminary reports made as follows: 

1. AMractofSUiiutiaiofSteamRailviaytiniheUmledStaiea. Abrief tabu- 
lar summary of the statistics of the more important groups of railroads. 

2. Prettminorv Abatraet of Statiitiea of Common Carriers containing an ab- 
stract of the individual reports of railroads to the Commission. 

3. Tett of the Annual Report on the Statittici of Railviaye, containing most of 
the tables, and Bummariee as wdl as the statistician's analyses which will appear 
in the final volume. This is not complete. 

These statementa appear in the above order anywhere from one to two years 
following the close of the fiscal year. 

In addition, the Commission publishes as soon as possible after the close of 
each month a statement of the total monthly eamii^ and expenses of railroads. 

II. State Rxportb 

Most of the states having utilities or r^lroad commissions publish statistics 
oovering the roads within their borders. Some of these, of which New York ia 
typical, contain as complete and accurate information as to intrastate railroads 
as the Interstate Commerce Commission reports for interstate railroads. These 
can be obtained from the various state authorities. 

III. Rahjioaii Statistical Bubkacb 

Two bureaus maintained by the railroads publish at r^ular intervals 
statistics and other information concerning railroads. 

1. The Bureau of Railway Economics, Washington, D. C, pubti^es a 
monthly statement of revenues and expenses of steam roads of Class I. In ad- 
dition they publish other bulletins at intervals. Among the recent ones axe the 
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following: (a) Summary of Ra&viay Rdvm» for the JUaU year ending June SO, 
Idle (similar report for 1915); Cb) Comparalwe Rmiieay StaUtHix, Untied StaUa 
and Foreign Ctntntrie* IBlt, and IBIS; (o) SlatMie* q/ Bailimnw 190^-1914. 
Vmled Staiet. Thifi bureau oompilee iU atatistica from the Annual reports of the 
railroads to the Intentat« Commerce Commiadon and endeavors to publish them 
aa soon aa poaaiUe after the dose of each stated period. 

2. TIm Bureau of Railway News and Statisticfl of Chicago publiidieB annually 
a pamphlet contaioins statistical tables covering American and foreign railways, 
and also a number of The RaUtDoy Library which contains selections written by 
leading authorities in tlie field of tfansportation aa w^ as statistioal compilations. 

The publications of these two bureaus can be obtained upon request. 

rV. Railway A)nnual Reports to Stockholdebs 

These are prepared according to forms prescribed by the Interstate Com- 
merce Commiaaion. They conttun tiie most detailed statistical analysis of the 
individual roods obtainable. 

V. Poor's Manual of Railboadb Aini'MoonT'B Mahual of Railboadb 
each of which contains an analytical summary of statistics for each road in the 
United States with comparisons with previous years. The statistics are taken 
from the railroad's annual reports. 

VI. Vabioub Bbokerage Houssa 

also compile and publish statistical reports dealing particularly with the financial 
aspects of the railroads. 
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Aat to Regulate Commeroe: eoact- 

DMnt, 204, 212; interpretation, 206; 

proTisions, 6, 122, 213, 245, 248. 
Additi(»>s: how paid for, 43; meaoB of 

Mouringi 54; puipoM, 43; securities 

for, 179. 
Administration Bill, provieioiu, 81. 
Alabama, aeomity inuea in, 183. 
Alaolca railroad: government ownen- 

ahip, 80; operation, 15. 
Amerioan Railway Association: cor 

service authority, 16; principle of 

car Borvioe, 28. 
Anti-pooling laws, auepension, 21. 
Anti-trust laws, suspension, 21. 
Arisona, security issues in, 168, 170, 

171, 172, 175, 176, 178, 179, 180, 

183, 185, 186. 
Arkansas: security isaues in, 177, 183, 

185; commissioii decisions, 216. 
Army Bill, provisionB, 15. 
Auetodia, railroad operation, 160. 
Austria, railroad operation, 71. 

BABnoN, Maby L. State Regulation 
of Seouritiee of Railroads and Public 
Service Companies, 167-90. 

Bel^um, railroad operation, 71, 160, 
162. 

Bonds: control, 193; issue, 6S. 

Box cars: pooling, 30; service, 31. 

Budget, national, 268. 

Bureau of Railway Eoonomica: descr^ 
tion, 3p3; retorts, 117. 

Bureau of Railway News and Stati»- 
tics, description, 304. 

Btrau, H. E. Principlee and Prac- 
tices of Car Service Regulation, 25- 



California: public utility investments, 
201; security issues in, 168, 170, 171, 



172, 175, 176, 177, 178, 179, 180, 
182, 183, 184, 186, 187, 196, 200. 

Capital: control, 163; cost, 232; de- 
mand, 35, 55, 89, 191, 257; increase 
260; outstanding, 296-8; noninalty 
issued, 299; railroads, 60; source, 257. 

Capitalisation: protection, 03; regu- 
lation, 168, 23^ 236. 

Car SoT^ce: autboritiee on, 17; Bureau 
of, 38; charges, 28; Commission on, 
29-32, 38, 52; Division of, 16; defini- 
titm, 26, 32; efficiency, 18, 38; prob- 
lem, 26, 26, 29, 33; rules, 36. 

■ Act, provisitHiB, 37, 

Cab Seevicb Regulation, Pbinci- 
PLBs Awn PBAcncEB or. E 
Byram, 26-33. 

Cak Service, Regulation of, dmoks 
govbbnment conteol of opbba- 
TION. John J. Each, 34-41. 

Car shortage: esuses, 18, 36; defini- 
tion, 28; history, 18, 34, 52; remedies, 
18. 

Cars: charges, 39; joint use, 27; num- 
ber under repair, 38; passenger 46, 
48. 

Carrira^: arguments, 8; compensation, 



Chicago & Alton Railroad: abuses by, 
188; failure, 197; overcapitalization, 
61. 

Coal: pooling, 61 ; substitutes for, 162. 

Colorado, seourities issues in, 185. 

Competition; advantages, 141, 149; 
disadvMtages, 132, 161, 163; elim- 
ination 13, 22, 24, 41, 235; results, 
3, 126. 

Condemnation, elements in, 120, 

Congestion: causes, 42, 135; Pitts- 
burg, 4; relief, 31; tenninale, 36, 

Congress, powers, 23, 124, 147, 149, 
242, 249-50. 
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Connecticut, aeourity ieeuee in, 177, 185, 

CoKWAT, Thoiub, Jr. Railroad 8»- 
curity laauee Under Govemment 
Operation, 111-20. 

Council of National Defense, reeolu- 
tion, 16. 

Crkhnan, C. H. Documents and 
StatiatiCB Pertinent to Current Rail- 
road Froblenia, 272-304. 

DiCKBR, Martin S. How could Na- 
tionalisation of Rate R^iulation 
Best be Accomplished? 229-38. 

Delaware, wcuri^ iMues in, 177, 183, 
187. 

Denmark, railroad operation, 71, 160. 

Demurrage, charges advances, 39, 40, 
52, 121, 136. 

Depreciation: neglect, 128; provisiona 
for, 64, 81. 

Director General of Railroads: ap- 
pointment, 14, 86, 273; Int«TEtata 
Commerce Commiaaion and, 23, 123; 
orders, 51, 121, 277; powera, 23, 40, 
SO, 121, 229. 

Discrimination: classification, 160,210; 
Interstate Commerce Commission 
and, 226; evils, 219; removal, 122, 
211, 220. 

Diatriot of Columbia, security issues 
in, 168, 171, 175, 181, 184, 187. 

Dividends: stock, 182; guaranty of 
minimum, 143; increase, 87, 114; 
payment, 118, 274; security issues 
for, 181, 182. 

Embargoes, regulation, 137. 

EscH, John J. Regulation of Car 

Service under Government Control 

of Operation, 34-41. 
Equipment: existing, 29, 290-2; e£B- 

dency, 18, HI; increase, 20, 38, 45; 

pooling, 40, 234; epedal 41, 49; 

standardization, 39. 

Facilities: demand for, 56; efficiency, 
163; increase, 54; pooling, 12, 40, 135. 



Failukbs asd PoaaiBiums in Rul- 
BOAD Rbodi^tiok. T. W. Van 
Metre, 1-13. 

Fares, Great Britain, 48. 

Fedxsai. Contbol, Status or Exibi> 
ING KaiutOAD Laws and RsauLA- 
TTVB AoENCina Unseb. Edgar 
Watkine, 121-4. 

Federal Contbol of Opkbattoh 
Has the iMPORTAifCE or Federal 
Valuation or Railroadb Been 
Ihcbeased or LiisexNED Br. H. B. 
Whaling, 125-30. 

Federal Control or Railroads in 
War ToiK. Max Thelen, 14-24. 

Federal Control over State and 
Intebbtatb Hates, Neckbsitt 
roR ExcLuaivE. Edgar J. Rich, 
214-228. 

Federal Raiboad Board: advantages, 
152; plans for, 145. 

Loan Bureau, propoeed, 236. 

Federal Reoulation or Intrabtaiv 
Rates, the Point mow Reached 
IN THB. J. A. Little, 202-13. 

Federal Regulation or Railroad 
Seoubitieb, Desihai'le Scope and 
MirrBOD or. Max Thelen, 191- 
201. 

Fedoal r^pilation: dangers, 156; legal- 
ity, 194; state and, 192, 193, 240, 
242. See oIm Govmmient Regula- 

Securities Commission, recom- 
mendations, 195. 

Finance, the Touobrow or. S. N. 
Patten, 267-271. 

Florida, security igsues in, 186. 

France: intereet rates, 89; locomotives 
for, 47; railroad operation, 15, 71. 

Franchise, capitalization, 179, 199. 

Fre^t; dassifications, 153, 169; 
growth, 43. 

cars: forwgn use, 48; movemmt, 

136; number, 26, 35, 38, 46, 47; 
pooling, 19, 41, 

rates, 86. Sse Rates. 
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Oao^ia, aeourity inuM in, 168, 170, 

171, 175, 179, 18S, 186. 
Gennany, railToad operation, 15, 180, 

163. 
Govemmont bonds: nuilioad stock and, 

88, 90; railroad stock and, 09. 
GoTXBMIOlNT COMTBOL OF Ophbation, 

RKQUi.&'noM OF Cab SKSvicn 

niDEX, John J. Etch, 34-41, 

GoTSBNUiNT CONTBOL, PSmOU 
NbbDB OF THB RAILWArB VNDKB. 

Julius H. Farmelee, 42-68. 
GoTetmncnt gnarantMs: biudB, 116; 

instioe, 117. 
contrd: advantages, 22, 24, 52, 

106, 140; duration, 81, 99, 119, 142; 

effects, 24, 41, 231; expenditurai, 

115; Great Britain, 103; improve- 

meuta during, 114; l^al basis, 15, 

40, 272; nectadty, 42, 133, 275; 

objections to, 86, 232; puipoM, 273; 

preced«its, 72; private ownership 

and, SO. 
GovBBmtiiNT Opxratcon of Amjiu- 

CAN RAiLRQASe. QiSord Thome, 

84-110. 
Govhrnuent OpxRATioif OF Tbanb- 

PORTATIOlf FAdUTIEB, PaBCKDBira* 
F0HpRrVAT»0wKHB8HIPAMD. DeloB 

F. Wilcox, 7I>-S3. 
GotErhuent Opxbatiok, RAiuiOAn 

SiicuitnT Ibsuxs TTNnBB. Thomsa 

Convay, Jr., 111-20. 
GoToiunent OwnoBhip:- Alaska, 80; 

arguments, 13, 132, 167; basis, 60, 

81; conditions, 250; economics, 162; 

Europe, 159; Federal Railroad Board 

and, 145; objection to, 9, 143, 231. 
regulation: future, 232; Btandatds, 

236, 238; d^ects, 5. 

OoTaBNHBMTAL SdPBBTIBION OF Rail- 

BOAs Opbbation aitbs the Wab. 
A SuoGESTxn Flam roB Febma- 
NKNT. Alexander W.Smith, 142-66. 
Great Britain: compeosation, 103; 
dividends, 15, 104; freight iat«s, 101; 
govemmeut oontrcil, 14, IS, 95, 103, 



104; interest rat«s, 89; labor, 104; 
passenger traffic, 48. 

Holding companies: fedwal, 143, 144; 
regulation, 197. 

HowK, Fbxsbbic C. The Necessity 
for rFublio Ownership of the Rail- 
ways, 157-66. 

Hungary, railroad oontn^ 71. 

Idaho, security issues in, 177, 183. 
Illinois: soourity issues in, 168, 170, 

171, 1?2, 176, 176, 178, 179, 180, 

162, 183, 184, 186, 186, 187; dis- 

criminations, 212. 
Improvements, amount invested in, 54. 
luoorporation, federal, 195. 
Indiana, security issues in, 168, 170, 

171, 172, 176, 177, 179, 180, 182, 

186, 187. 
Industry: effect of war on, 89, 90; Gm^ 

many, 160; railroads and, 165. 
Interest rate: France, 89; effect, 261; 

govranment aecuHtiee and, 164; 

increase, 89, 119. 
Intavtate Commcsae Gommismon: car 

service control, 32, 36, 37; Director 

General of Railroads and, 123; 

jurisdiction, 1, 11, 16, 100, 133, 146, 

189, 205, 209, 212, 229, 234, 236, 

242, 244, 248, 273; limitations, 226; 

procedure, 226; publications, 303; 

reports, 21, 116; security issues and, 

197, 199. 

oommerce, rfgulatitm, 149, 197. 

Inttastate oomnmoe, federal r^ula- 

tion, 216. 
Intbastatd Rates, the Poiht Now 

Reached in the Fxdebaii Requ- 

U.TION OF. J. A. Little, 202-13. 
Iowa, security issues in, 177, 183, 186, 

187. 
Italy, railroad operation, 15, 166. 

Kansas, security issues in, 68, 170, 

171, 175, 178, 179, 182. 
Koituaky, security issues in, 183. 
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Lnbor: detn&nda, 2; shortsge, 21, 03. 

Labor's Diuaitm DriHiira F^irai: 
GoNTBOii OF RuiiROAS Operation, 
ADJTrsnmtT or. Gl«nii E. Plumb, 
69-69. 

Lakb, Wiluah E. LegU QuwtioQa 
iDVoWvd in NatioiuliBatioii of Rate 
ReguUtkm, 239-61. 

LnrLK, J. A. The Point Now R«aclMd 
in the Federal R^ulatioD of IH' 
trasUte Ratce, 202-13. 

Load, incieased, 46. 

LooomolJTw: France, 47; mileage, 38, 
46; number, 46, 47. 

LovR, J. E. R^kmal Railioad Com- 
migaone: Their Relation to the 
State Commiasiona and the Inter- 
state Commission, 262-^. 

Louisiana: security issues in, 183, 187; 
Oomplaint of oommisnon, 206. 

Maine: rate juriadiction in, 222; 

security inues in, 168, 170, 171, 176, 

178, 179, 182, 184, 186. 
Matntenanoe: guaranteed, 81, 87; 

how paid, 43; n^ect, S3, 262. 
Maryland, seourity iasoe^ in, 168, 170, 

171, 176, 176, 177, 179, 180, 184, 

165. 
MaMaohuaetts: security issuer in, 168, 

170, 171, 173, 176, 178, 179, 180, 
181, 183, 186, 186, 187; rate juris- 
dietkmm,322. 

Michigan, security issues in, 168, 170, 

171, 175, 179, 186, 186, 187. 
Mileage, me Railroads. 
Minneeota, security igauee in, 177. 
Rate CaMs; complications, 217; 

decisiona in, 204, 209, 243 

Mississippi, security issues in, 183, 186. 

Missouri, security issues in, 168, 170, 
171, 172, 175, 176, 177, 178, 179, 
180, 182, 183, 184, 186, 187. 

Montana, security issues in, 177, 185. 

Nebraska: security issues in, 168, 
no, 171, 176, 179, 180, 183, 184, 



186, 187; decisionB of commission, 
209. 
NBins o" THE Railwats Undbr ' 

ClOTERNMENT CONTSOL, PhTSICAL. 

Julius H. Farmalee, 42-58. 

Nerada, security issues in, 177. 

New Hampshire: jurisdiction <rf com* 
miaeion, 222; security issues in, 168, 
170, 171, 176, 178, 179, 181, 184, 

185, 186. 

New Jersey, security iaeues in, 168, 

170, 177, 180, 182, 186, 187. 
New Merieo, sewirity issues in, 177. 
New York, security issues in, 168, 170, 

171, 176, 178, 179, 180, 181, 184, 

186, 186. 

New York, New Haven and Hartford 

Railroad, failure, 197, 
North Dakota, security issues in, 177. 
Norway, railroad operation, 71, 72. 

Ohio, security issues in, 170, 171, 175, 
177, 178. 179, 180, 182, 184, 185, 
186, J87. 

Oklahoma, security issues in, 177, 265. 

Operating income, analysis, 294r-5. 

PAI.KER, Hehbt a. Control of Rail- 
roads aft«r the War, 131-138. 

Panama, railroad control, 15. 

Parwelee, Julius H. Physioal Needs 
of the Railwayg under Government 
Contrt^, 42-58. 

Patwm, 8. N. The Tomorrow of 
Finance, 267-71. 

Penn^lvacia, security iaeues in, 168, 
171, 172, 175, 183, 185, 187. 

PlUhb, Glenn E. Adjustment of 
Labor's Demands During Fedwal 
Control of Railroad Operation, 69- 
69. 

Pooling: advantages, 4, 12,' 30, 156, 
234, 238; legality, 19, ,29, 61, 134, 
278. 

Post, Georqe A. Reconstituting 
Ssjlroad Regulation, 139-41. 
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FrcflideDt Wilson : addieaB to Congren, 
275; jurisdiction, 17, 22, 40, 87, 122, 
272; Proclamation, W, 112, 272. 

Priority, orders, 17, 

Private operation: limitations, 22; 
objeetione, 3; rates under, 126. 

PBtTATK OWNEBSBIP AND GOTXBN' 

UKHT Operation of Tbinsporta- 

TIOM FACrUTIDB, PSKCXDENTS FOB. 

DdoB F. Wiloox, 70^. 
Private ownership, waste under, 161. 
Public OwmitaHiP op the Railwats, 

The NnoiesnT fob. Frederic C. 

Howe, 167-66. 
Public Sbkticii CoHPAHiEe, State 

Rbguution of Secttbitibs or 

Railkoads and. Mary L. Barron, 

169-90. 

Railroad commissiona: number, 263; 

regional, 262-64. 
operation: aims, 160; Alaska, 15; 

changes in, S5; diTisions, 70; Europe, 

14, 160; Panama, 16. 
Railroad Opebation AVTER TEE War, ' 

A SrooEBTED Plan for Perka- 

WBNT GOTERNHKmAL SnPEHTI- 

BiON. Alexander W. Smitb^ 142-56. 
Railroad Laws and REGtiLATTTE 

AOEMCIES ONDER FEDERAL CONTROL, 

Status of ExisTiNa. Edgar Wat- 
kins, 121-24. 

Railroad PBORLRue, Documrnts 
AND Statistics pEanwENT to Cur- 
rent. C. H. Crennan and W. E. 
Warrington, 272-^04. 

Railroad Regulation, Rbconbti- 
tutino. George A. Post, 139-141. 

Railroad Securities, Desirable 
Soo^ AND Method of Federal 
Reoulatiom or. Max Thden, 191- 
201. 

Railroad SECURirr Issues under 
OoTERNifENT Ofebatton. lliomas 
Conway, Jr., 111-20. 

Ra&Foads: boods, 87, 177; capitaliza- 
tion, 7, 61, 166; dividends, 60; effi- 



ciency 1, 2, 31; employes, 60, 63; 
expenditure, II, 232, 281; faoilitiee, 
56, 136, 290-2; federal intnrpora- 
tion, 194; finanoea, 20, 257; guaran- 
tees to, 23, 81, 86, 95, 109, 112, 229, 
274; income, 8, 88, U6; importance, 
166, 233; loans to, 96; maintenanM, 
67, 68; mileage, 7, 26, 70, 234, 284- 
6, 300; political aotivitiee, 157; prop- 
erty, 59; protection, 5, 88, 167; ngix- 
Ution, 1, 6, 10, 131, 191, 241; reren- 
ues, 96, 141^ 232; rights, 64; securi- 
ties, 14, 91; service, 293; siu, 14, 
168, 283, 287; stocks, 65, 87, 177; 
taxadoD, 164. See alio Govern- 
ment Control, Government Owner- 
ship. 

Railroads and Pdblio Sebvicb 
CoHTANiEB, State Reoulahon or 
Sbcubitieb of. Mary L. Barron, 
1S7-Q0. 

Railroads, Control or, Attzb the 
War. Henry A. Palmer, 131-38.' 

Railroads in War Tiub, Fedrral 
Control or. Max Thelen, 14r-24. 

Railroads' War Board: formation, 16; 
limitations, 60, 61; reports, 46. 

Railways under Government Con- 
trol, Physical Needs of the. 
Julius H. Parmelee, 42-58. 

Rate-making, basis, 126; cooperation 
in, 6; principles, 127; authority, 123. 

Rate Reoulatiok, Lzoal Questions 
Involved in Nationalization of. 
William E. Lamb, 239-51. 

Rate Rboulation, How Couui Na- 
noNAUBATioN or, Bevt Be Acoom- 
plihhedT Martin S. Decker, 229-38. 

Rates: adequate, 10, 236; basis, 227; 
freight, 85, 101, 1S4; importance, 
230; Intnstate Commrace Com- 
mission and, 206, 244; increase, 7, 
62, 120, 134; jurisdiction over, 134; 
inflexibility, 11; regulation, 10, 134, 
203, 223, 227, 233, 239, 242, 251; 
securities and, 189; standards, 224; 
state and interstate, 10, 213, 216, 
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219, 220, 226, 237, 24«, 24$; wagM 
and, 63, 138. Sm aUo Intentato 
Commerc* CominiaBioii. 
Raixs, Nkcssbitt ran Exclubivk 

FiDEBAL CONTROI. OTXR StaTB AND 

iMisBSTATii. Eklgar J. Riob, 214-28. 

RxaiONAL Railboad CoianaaiOHB: 
Tbxib Relation to thu Stah 
CkufifiBBioire AND TO THE Imtbb> 
Stats CoiDnasioN. J. E. Lore, 
2S2-56. 

Rbouiation, Failubes Ain> Poesi- 
BiuTiBe IN Railboad. T. W. Van 
Metre, 1-13. 

Rhode Island, aecurity isHuee in, 16S. 

Rich, Edoax J. Necessity for Ex- 
clusive -Federal Coatrol Over State 
and Interatate Rates, 214-28. 

Rock Island Railroad: failure, 197; 
problema, 188. 

Routing privil^e, di8r«i;ard, 41, 60, 
137,160,278. 

Securities: decline, 111, 262; future of, 
120; manipulation, 28; maturing, HI; 
sale, 114; par value, 68, 232; watered, 
66, 66. 

SKCtTBTTIBB OF RaUSOADS AND POB- 

uc Sbbvicb Coupanhs, Statu 
Rboulatioh of. Marjr L. Bairon, 
167-90. 

Security isBuee: control, 11, 128, 161, 
16ft, 176, 188, 196, 238; definiOon, 
173; ezoees, 232; gOTemment guar- 
anty, 172, 196, 200; jurisdiction 
avtx, 167; kinds, 176; limitations, 

' 66, 118, 180> 1S3; opwating expenses 
and, 180; par, 18&-7; i»oeeeds, 172, 
190, 197; purpose, 20, 8^ 178, 198; 
Bale, 185-7; used as dividends, ISl, 
182; validation, 168; valuation and, 
184. 

Secubitt Issues under Govebnuznt 
Opbbation, Railboad. Thomas 
Conway, Jr., 111-20. 

Service: government control, 227, 232, 
235; standards, 227, 230. 



Shippers: conqitainta, 2; ool^ieratioii, 
31; ri^ta, 6, 100, 122, 138, 248; 
suggestions to, 38. 

Shreveport caaes: dwdsions in, 192, 
206, 220, 242; dcMription, 218. 

Smith, Auixanoeb W. A suggested 
Plan for FKmanent Govmuoentel 
Supervision of Railroad Opvations 
aftv the War, 142-66. 

Soutl) Carolina, security issues in, 181, 
183. 

South Dakota: security issues in, 177, 
183; ex)»ees rates, 217. 

State CommisBioiis: estahlidiiriCTt, 1, 
167; juiisdiotion, 123, 163, 1S9, 199, 
214, 241, 256, 273; Interstate Com- 
ma;ce CommisKon and, 208, 212, 
222; Persoimel, 5, 12, 188, 190; re- 
ports, SOS; security issues and, 167; 
suggested changes, 133, 352, 264. 

States, ri^ts, 134, 148, 203, 208, 215, 
239,240. 

STAUBncs Pebtinbnt to Cdbhbnt 
Railboad PaoBixHS, Doccmints 
AND. C. E. Crennan and W. E. 
Warrington, 272-304. 

Stocks, issue, 65. 

Street railway franchises: Chicago, 73; 
Kansas city, 78; New York, 76. 

Street raHwayi, opwation, 23, 274. 

Surplus: capitaliaation of, 63, 106-8, 
164; increase, 26; use, 182. 

Switso'land, railroad operation, 160. 

Taxation: basis, 129; inadequa^, 259. 

Tenneeaee, securityLi^Buee in, 186. 

Terminal faoilitiee: inadequa^, 36, 
ill, 136; New York, 161; reorgani- 
sation, 13. 

Texas, security issues in, 170, 171, 
172, 176, 177, 183, 184, 186, 186, 
187. 

Tbxuin, Max. Desirable Scope and 
Method of Federal Regulation of 
Railroad Securities, 191-201. Fed- 
eral Control of Railroads in War 
Time, i4>24. 
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Thobhe, CurroBS. GoTemmmt 
Opcratioa of AmOTic&n RaHro&ds, 
84-110. 

Track: amiiml demand, 56; cost p«r 
mile, 67; inoreaBe, 44. 

IVaffic: ooDgeation, 50; demand, 43, 
233; faciliUea and, 45, 46; fmght, 
49, SI; govenuneat, 102; pawenger, 
41, 43, 48, 122. 

Utah, security issues in, 177, 183, 187. 

Valuation lexpmditures for, 126;neces- 
Bity, 63, 125, 130, 190. 

Valoatioh of Raujioads, Has thz 
Impobtancb of Fediral, Been In- 
CREASEn OR Lbssenxd bt Fbdb&ai. 

. CoNTBOL OF OpbbationT H. B, 
Wlialing, 125-30. 

Values, increase, 26. 

Van Metbx, T. W. Failures and 
PosMbilitiea in Railroad Regulation, 
1-13. 

Vermont: security issues in, 168, 170, 
171, 178, 178, 183, 18fi; rate juris- 
diction, 222. 

Viiginia, security issues in, 168, 183, 
185, 186, 187, 196. 



Wages: ii 



I, 62, 261; rates and, 

Wabbinqton, W. E. Documents and 
Statistics Pertinent to Current Rail- 
road Problems, 272-304. 

Waste, reduction, 258. 

Water transportation, suppression, 
161. 

Watkins, Edgar. Status of Existing 
Railroad Laws and Regulative 
Agencies Under Federal Control, 
121-24. 

West Vii^inia, security issues in, 182, 
183. 

Whaung, H. B. Ess the Importance 
of Federal Valuation of Railroads 
Been Increased or Leesened by 
Federal Control of Operation, 126- 
30. 

Wilcox, Delob F. Precedents for 
Private Ownership and Government 
Operation of Transportation Fadli- 
tiea, 70-83. 

Wisoonmn, security issues in, 170, 171, 
175, 177, 178, 179, 180, 182, 183, 
186, 187. 

Wyoming, security issues in, 177, 185, 
187. 
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